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CURRENT TOPICS 


Retirement Benefits and Estate Duty 


THE Estate Duty Office has given its views on the estate 
duty position where a solicitor nominates his wife or other 
dependant as the recipient of an annuity in connection with 
the retirement benefits scheme. Ina letter to The Law Society 
the Estate Duty Office deals with the position where the 
contributor dies before the pension election date, and the 
position where he dies after that date. In the former case 
estate duty is considered to be chargeable on the accumulated 
sum applied to purchase an annuity for a dependant, as 
property of which the deceased was competent to dispose, 
under s. 2 (1) (a) of the Finance Act, 1894. The sum will be 
liable to aggregation under s. 4 of that Act. For the purposes 
of s. 16 (3), as replaced by s. 33 (1) of the Finance Act, 1954, 
the sum will constitute “ other property ” and not “ settled 
property ”’ as therein defined. Estate duty will be chargeable 
under s. 2 (1) (d) if the contributor dies after the election date, 
in respect of the value of an annuity for a surviving nominated 
dependant, subject to s. 15 (1) of the Finance Act, 1894, 
and s. 33 (1) of the Finance Act, 1935, if the annuity is less 
than £104. The value of the annuity will be regarded as 
non-aggregable, it will not be regarded as a “ life insurance ’ 
for the purpose of s. 33 (2) of the Finance Act, 1954, and for 
the purpose of s. 33 (1) it will constitute ‘“‘ other property ”’ 
and not settled property. The duty may be paid by four 
yearly instalments (s. 16, Finance Act, 1896). The letter is 
fully set out in the current issue of the Law Society’s Gazette. 


Existing Duty as Consideration 


SucH cases as Williams v. Williams, ante, p. 108, in which 
questions fundamental in the law of contract are raised, 
would not be capable of argument if the law’s avowed aim 
of certainty of ascertainment in perfectly ordinary situations 
were a little nearer realisation than it is. The point was as 
to the enforceability of an agreement between a husband 
and his wife, who was at the time in desertion, by which 
maintenance at a given figure was promised in consideration 
of the wife’s undertaking to maintain herself out of it and 
not to pledge the husband’s credit. The objection that this 
was no consideration in law when the deserting wife was in 
any case bound to maintain herself and debarred from 
pledging credit was met by all the lords justices with the 
answer that the desertion was not irrevocable and that the 
wife’s rights would revive if she made a genuine offer to 
return. They upheld the validity of the agreement. But 
DENNING, L.J., went further. In his view (and he expressed 
a similar opinion in Ward v. Byham [1956] 1 W.L.R. 496) a 
promise to perform an existing duty is sufficient consideration 
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to support a promise so long as there is nothing in the tran- 
saction which is contrary to the public interest. We are 
not to be taken as intending the slightest disrespect to the 
learned lord justice in remarking that a statement such as 
this ought to be read in its context. If it could be taken as 
applicable in all circumstances, a solicitor advising on many 
everyday matters might often find his task considerably 
simplified. Some textbooks of high reputation would need 
to have their general statements on one of the essential 
characteristics of consideration revised. (Perhaps they do.) 
As it is, the adviser must remember that the three other 
members of the Court of Appeal who sat in the two cases 
we have mentioned preferred to base their judgments on 
grounds which did not involve any broad proposition of 
principle. On the other hand, the view of Denning, L.J., 
seems entirely to accord with a recommendation of the Law 
Revision Committee published so long ago as 1937. How 
satisfactory it would be if that recommendation (and others 
similarly made) could receive statutory implementation 
without further delay. 


Amendments to the County Court Rules 


FURTHER miscellaneous amendments to the County Court 
Rules take effect on Ist March by virtue of the County Court 
(Amendment) Rules, 1957 (S.I. 1957 No. 174/L.1). A new 
r. 1 to Ord. 11 enables a defendant, if he pays into court 
within eight days of service of the summons a sum in satis- 
faction of a claim for a greater amount, to accompany the 
payment in by the costs appropriate to the sum paid in, 
instead of, as heretofore, the costs stated on the summons ; 
and the time allowed to the plaintiff for accepting the sum 
paid in is extended from three to four days. Parallel extensions 
of time for acceptance are made in r. 9 of the Order, and in 
Ord. 27, r. 7 (3). A recast Ord. 37, r. 5, makes clear that an 
application to the judge to set aside a final decision by the 
registrar is by way of appeal on grounds to be stated and, 
if the judge orders a new trial, it may be to take place before 
himself or before the registrar. An important addition to 
Ord. 47, r. 37, enables the court to order the payment of 
agreed costs without the necessity for taxation, while Ord. 48, 
r. 11, is amended to empower a solicitor who has ceased to 
act for a party to apply in certain cases for an order declaring 
that he has ceased to act for that party. Other minor amend- 
ments affect, inter alia, Ord. 16, rr. 10 and 14, and Forms 18a, 
65 and 97. Fixed costs on summons where service is by 
solicitor are varied, in the case of Scale 2, from {2 to £1 15s. 
and in the case of Scale 4 from £4 8s. to £4 10s. 


Insurance Law Reform 


Last week we referred under this heading to the Fifth 
Report of the Law Reform Committee (Cmnd. 62) dealing with 
conditions and exceptions in insurance policies. In setting 
out the committee’s conclusions we prefaced them with the 
words “‘ It [i.e., the report] proposed that the law be amended 
to secure...” This, as has been pointed out to us, was 
putting the matter too high; the committee, in para. 12 of 
their report, explain that, since the situations potentially 
prejudicial to the insured to which they had drawn attention 
were mostly the product of contractual stipulations rather 
than rules of law, the desirability of legislation to alleviate 
them was a matter of social policy outside their competence. 
Hence their conclusions were directed to the practicability 
and form of amending legislation and not to its desirability. 
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The Succession 


THE columns of ve Press, and not only of the popular 
Press, have been interspersed recently by speculation on the 
identity of the next Lord Chief Justice. In view of the 
evident health and strength of the present incumbent we do 
not propose to swell the volume, but to protest against the 
widely held assumption that the appointment will be of a 
man whose past has been political as well as legal. Active 
participation in politics is not to be held against any candidate 
for high judicial office: equally it should not be held in his 
favour. The Lord Chief Justice should be the man most fitted 
for his high office, and politics should be irrelevant. When 
Lorp GopDARD was appointed in 1946 the then Prime Minister, 
Mr. ATTLEE (as he then was), paid no regard to politics. We 
suggest that when the time comes Mr. MACMILLAN should 
follow his example. 


The Rating System and Exchequer Grants 


THERE can be no mistaking the importance of the statement 
made by Mr. HENRY BROOKE in the House of Commons on 
Tuesday on local government finance. Although the most 
spectacular of his announcements, that of the partial re-rating 
of industry and freight transport from the present 25 per cent. 
of net annual value to 50 per cent., attracted most of the 
headlines, the major reform implicit in the proposals is the 
greater emancipation of local authorities from detailed central 
control of their expenditure by a recasting of the structure 
of Exchequer grants. In essence, the intention is to replace 
specific grants by a general grant of an amount fixed in 
advance for a short period of years. This change will allow 
local authorities much wider responsibility in determining 
the money to be spent on the various services, as can be seen 
from Mr. Brooke's statement that under the proposals the 
amount of general grant not tied to specific services will rise 
from less than one-sixth to close on two-thirds of the total 
Exchequer grants. This will mean in its turn a correspondingly 
increased measure of responsibility on the part of local 
authorities towards their ratepayers, and should lead to a 
reversal of the trend towards apathy at local elections. Such 
a development cannot be other than healthy. 


Law and Liberty 


SOMETHING much more than a political pamphlet or a 
legal treatise is contained in an eighty-four page volume of 
lectures, published at the nominal price of 2s. 6d. by the 
Conservative Political Centre. Most of its themes concern 
the preservation of values to which members of all parties 
enthusiastically subscribe, and as to the means of preserving 
which most lawyers have achieved a substantial measure of 
agreement. From Professor GoopHART’s illuminating ex- 
planation of the causes of the recent threat of “ McCarthyism ”’ 
to social liberty in the United States, to Professor WADE’s 
essay on the problems of administrative law, and 
Mr. MEGARRY’S criticism of the present state of the law on 
compulsory acquisition, there is much to interest the lawyer. 
Those who prefer a less professional approach will find it 
in the lecture on the police as guardian of our liberties by 
Lorp LLoyp-GEORGE, Mrs. DIANA SPEARMAN’S address on 
Democracy and Liberty, Sir ERNEst GoWERsS’ on Bureaucracy, 
Mr. FLETCHER-CookKE’s on “ Trade Unionism and Liberty ” 
and Mr. T. E. UTLey’s on “ Liberty or Equality.” 
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VALUATIONS FOR ESTATE DUTY AND STAMP DUTY 


Estate duty: reversions 


AMONG the assets in a deceased person’s estate there is 
sometimes a reversionary interest under some old will or 
settlement. A value for the interest has to be included for 
estate duty purposes, and though it may be an easy matter 
to describe the interest accurately it is much more difficult 
to know what value should be put upon it in the affidavit. 


It is, of course, important to distinguish between a true 
reversion and a mere expectancy (which has no market 
value). The term “interest in expectancy’”’ used in the 
Finance Acts is avoided here and interests in reversion in 
capital will be referred to simply as “‘ reversions.” 


The value of the reversion may be included in the affidavit 
for aggregation purposes only, duty being left to be paid when 
the reversion falls in and the asset is available for meeting 
the claim for duty on it. Be that as it may, a valuation of the 
reversion has still to be made at the death of the deceased ; 
the option to pay duty on the value or to postpone the claim 
can be considered presently. 


Market value of reversion 


The simplest example of all, and the most common, is the 
ordinary absolute reversion to a settled fund expectant on 
the death of a life tenant. It is unfortunately widespread 
practice to calculate the value of the reversion at the deceased’s 
death by deducting from the value of the trust fund in posses- 
sion the value of the life interest according to the Succession 
Duty Act tables. That method is, after all, described in the 
legal reference books. But it is often not realised that the 
method produces results which exceed the market values, 
often by as much as 50 per cent. and sometimes by even 
more. And this can, of course, lead to serious overpayment 
of estate duty. 


The value of a reversionary interest for estate duty purposes 
is its market value (Finance Act, 1894, s. 7 (5)), and it is indeed 
a matter of some concern that values greatly in excess of the 
correct values are put forward by executors—and incidentally 
accepted by the Estate Duty Office. The correct value is no 
more and no less than what the reversion could be expected 
to fetch in the open market. Determination of market value 
is essentially a practical problem. 


Purchasers of reversions do not, of course, use the obsolete 
tables appended to the Succession Duty Act. In particular 
they do not value the reversion by the indirect method of 
deducting from the capital value of the fund in possession a 
value of the life interest (whether based on current income or 
notional 4 per cent. income). There are, in fact, no simple 
rules which will produce the market value of a reversion. 
An executor’s obvious protection is to seek the advice of an 
actuary. (Incidentally it is worth remembering that the 
Institute of Actuaries is always ready to provide names 
of actuaries experienced in dealing with this type of problem.) 


It is revealing to compare market values of reversions 
with the results produced by the oversimplified formula 
mentioned in reference books as being acceptable to the Estate 
Duty Office. Consider a typical example which came into the 
market about two years ago. The interest was a reversion 


expectant on the death of a female aged exactly 55}. Unless 
this life tenant had further issue the reversioner would be 





entitled to the whole fund. In view of the life tenant’s 
age the reversion could be regarded as absolute to the whole 
fund, which consisted of gilt-edged and debenture stocks to 
the value of £23,776, producing an annual income of £925 
(gross). There was a presumptive claim for estate duty on 
the death of the life tenant and it was estimated that she had 
property worth about £15,000 which would be aggregable 
with the trust fund in determining the rate of duty payable. 


The method involving a deduction of the value of the 
life interest produces a “value” of £10,309 obtained as 


follows :— 
£ 

Value of trust fund on valuation date 23,776 
Less value by Succession Duty Act tables of 

£925 per annum to a life aged 55 10,211 
Value of absolute reversion assuming no 

presumptive claim for estate duty on death 

of life tenant £13,565 


The rate of estate duty applicable to an estate of 
£23,776 +- £15,000 = {£38,776 is 24 per cent. so that the 
“value” of the reversion subject to the claim for duty by 
this method is 76 per cent. of £13,565, namely £10,309 





It is interesting to record that the actual price obtained for 


the sale of this reversion in the open market was £6,650 
Excess of valuation by discredited method £3,659 


y 





i.e., an excess of 55 per cent. over what would have been 
a fair value for estate duty purposes. 


Sometimes a notional income of 4 per cent. of the capital 
value (£951 in this example) is valued in place of the actual 
income (£925), but the difference in the result in this case is 
not important. 


Contingent reversions 


The reversion to be valued may, in practice, be liable to 
defeat or diminution in the event of the birth of (further) 
issue of the life tenant. A contingency of this character may 
have a marked effect on value according to circumstances, 
because a purchaser would normally cover such risks with a 
suitable insurance policy. Again, the life tenant may have 
a power to appoint a life interest to a surviving spouse ; 
if he or she married and exercised the power, the reversion 
would then be postponed until the death of the last survivor. 
The possibility of marriage of a life tenant who is single 
is one which the market takes into account in such 
circumstances and the value is often severely diminished. 


Aggregation 


If the executors elect to postpone payment of duty on a 
reversion, the value of that reversion is nevertheless required 
for aggregation. It is still important to get a correct assess- 
ment of value in those circumstances. The difference between 
the true market value of the reversion and its value by the 
other method described in this article is often sufficient to 
place the total aggregable estate within a different duty 
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rate bracket. For example, if in calculating the rate of duty 
on a deceased reversioner’s death the value of the above 
reversion had been brought in at a figure of £10,309 instead 
of £6,650, and if his other aggregable estate had amounted to 
£38,000, the two rates of duty would have been ascertained 
as follows :— 








Incorrect Correct 

£ £ 
Value of reversion 10,309 6,650 
Other aggregable estate 38,000 38,000 
£48,309 £44, 650 

Rate of estate duty 31% 28%, 


Thus there could have been an overpayment of estate duty 
of 3 per cent. on £38,000, i.e., £1,140. Even if the difference 
between the rates is only marginal the difference in value 
can still have a marked effect on the actual duty payable 
on the rest of the estate. 


Option to pay or postpone payment of estate duty 


The executors of a deceased reversioner have the option 
either to pay duty on the value of the reversion at the date of 
his death or to postpone settlement of the claim until the 
reversion falls in. For two reasons, the option may be a 
valuable one and should never be allowed to go by default. 
If the reversion is liable to be diminished, defeated, or post- 
poned, however remote may appear the possibility, it may have 
only a small market value at the date of death of the deceased 
reversioner and the advantage of electing to pay duty rather 
than to postpone the claim in such circumstances may be 
considerable.* Secondly, if the claim for duty is postponed 
it is the fund which has to be aggregated with the remainder 
of the deceased reversioner’s estate in determiuiny the rate 
of duty payable on the interest. That often results in a 
vate of duty higher than would apply if the option were 
exercised to pay duty on the deceased’s death. Taking the 
same example just discussed, the rate of duty payable on the 
reversion falling in would be calculated as follows, assuming 
the capital value of the fund passing is the same (£23,776) 
on the death of the life tenant. 








£ 
Capital value of fund (gross) 23,776 
Less estate duty at 24 a cent. (death of the 
life tenant) % ai re 5,706 
Net fund falling into deceased reversioner’s 
estate .. = 18,070 
Add value of eeteaed reversioner’s other 
aggregable estate, as previously ascertained 38,000 
Total £50, 070 
Rate of estate duty applicable to reversion .. 35% 


- An interest whic h has no value does not, of course, attract any duty 
and the question of postponement does not therefore arise. An 
example of such an interest is an interest in default of appointment, 
liable to be defeated by the exercise of the power of appointment. 
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Thus the mere decision to postpone raises the actual rate 


of estate duty on the reversion from 28 per cent. to 35 per cent. 


Duty would accordingly be payable at 35 per cent. on £18,070, 


which comes to £6,324. This figure may be compared with 
28 per cent. on £6,650, viz., £1,862, which would be the 
amount of the claim if, in this example, the executors of the 
deceased reversioner elected to pay rather than postpor 
the claim for duty on the reversion. 
Stamp duty: reversions 

Reversions sometimes have to be valued for ad valorem 
stamp duty and the criterion of value is the same as for estate 
duty, namely, market value. Stamp duty at 2 per cent. on 
the correct and incorrect values of the reversion discussed 
on p. 157 would be £133 and £207 respectively. 


Annuities and life interests 


Annuities are sometimes assessed for estate duty ; a typical 
example would be a widow’s annuity benefit arising on the 
death of the holder of a retirement annuity policy issued 
under the provisions of the Finance Act, 1956, s. 22. Other 
life interests, particularly reversionary life interests, seldom 
have to be valued for that purpose, but an assignment or 
release of an interest in income is common enough and a 
valuation for stamp duty is generally called for. In any 
event, most important of all is the health of the person on 
whose survival the interest depends. Unless he or she would 
be acceptable for assurance purposes by a first class life office, 
little or no value could be placed on the interest. 


The valuation of a reversionary life interest or annuity 
calls for special mention. According to the methods and 
tables ‘“‘ authorised for use’’ by the Controller of Stamps, 
hypothetical valuations are produced which amount to several 
times true market value. For example, the value by these 
methods of a life interest in reversion to another female of 
the same age (554), falling into possession on the death of 
the existing life tenant of the fund already taken as an 
example, would be some £1,700. The market value of such 
an interest could not reasonably be placed at a higher figure 
than £300. 

Provided the life-tenant is in first class health, life interests 
in possession are not always so seriously overvalued by, say, 
the Succession Duty Act tables. The market for life interests 
is limited, but at least it can be said that these tables produce 
over-valuations of perhaps 20 per cent. and upwards at the 
present time. A life interest or annuity ceasing on 
remarriage is often found to have a market value that is 
purely nominal. The percentage “ remarriage ’’ deductions 
still found in some legal books and for which there is now no 
statutory authority, when combined with the annuity tables 
in the Succession Duty Act, produce hypothetical results 
which are considerably in excess of the correct values for 
duty purposes. 

The conclusions to be drawn from an investigation of the 
market in life interests and reversions are all too clear. The 
valuation of these interests for any practical purpose cannot 
be achieved by merely entering a table of published annuity 
values ; such methods must lead sooner or later to gross 
over-assessments to duty. G. V. BAYLEY. 





Mr. S. E. Gomes, Senior Puisne Judge, Trinidad, has been 
appointed Chief Justice, Barbados, in succession to Sir Ernest 
Allan Collymore, who has retired. 





Mr. RoNALD GEORGE SILMAN, senior assistant solicitor to 
Watford Corporation, has been appointed deputy town clerk ol 
Weymouth in succession to Mr, KR. A. Cork, 
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WHEN 


Last week, in a paragraph on Armstrong v. Clark (reported 
in The Times, 31st January, 1957), we described the Divisional 
Court’s decision as one of gravity, and it does appear to raise 
a number of awkward questions. Is insulin a drug within 
the meaning of s. 15 (1) of the Road Traffic Act, 1930, and 
semble also s. 9 of the Road Traffic Act, 1956? No, said the 
Prestbury Justices, applying to the word “drug” what 
must now be described as an academic construction. But 
the Divisional Court sent the case back to the magistrates 
and the Lord Chief Justice said in no uncertain terms that 
he and his brethren had no doubt whatsoever that insulin 
was a drug: “drug,” said the Lord Chief Justice, means 
“medicine or a medicament—something given to cure, 
alleviate or assist an ailing body,” and went on to say that 
insulin clearly comes within this definition. It is a substance 
given to enable the diabetic to change the glucose circulating 
in his blood into glycogen which can be stored in the liver 
and muscles until required for the release of energy ; if there 
is insufficient insulin being produced by the pancreatic gland 
the glucose derived from carbo-hydrate food reaches dangerous 
levels in the blood-stream and eventually this may cause 
coma and even death. On the other hand, too much insulin, 
relative to the amount of glucose circulating in the blood, 
will cause the level of glucose in the blood-stream to fall 
below that which is necessary to provide a proper environment 
for the operation of the cells in the brain, and this causes 
first a lack of co-ordination and control, then coma and 
eventually death. 


When it’s a suet pudding ? 


It is clear that if a man has a dose of insulin and then 
drives a car he may run the risk of his brain being affected 
by the injection sufficiently to make his driving unsafe, and 
he should, therefore, in the public interest, take the precaution 
of eating the appropriate amount of carbo-hydrate food to 
avoid such a dangerous situation. If he allows himself to 
be affected by the injection then he comes within the relevant 
sections of the Road Traffic Acts. But what if a diabetic 
takes a large carbo-hydrate meal and fails to have an insulin 
injection ? If he goes into a diabetic coma while driving, 
is he “ under the influence of a drug’’ ? Are mashed potatoes, 
suet puddings and ice-cream “ drugs”? Or are they capable 
of becoming “‘ drugs ” in certain circumstances ? 

This, with the greatest respect, is the weakness of the 
Lord Chief Justice’s definition. It may be that no satisfactory 
definition can be found and indeed that none is desirable. 
It is obvious from his direction to the justices that the Lord 
Chief Justice feels that anyone who drives while in a condition 
of health which renders him subject to comas should come 
within this section; but to include a diabetic suffering from 
coma due to excessive indulgence in carbo-hydrate is, it is 
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IS A DRUG NOT A DRUG? 


submitted, straining the meaning of the words of the Act: 
can any possible construction of the word ‘“ drug”’ include 
ordinary foods which are only dangerous in certain circum- 
stances and to certain individuals ? 

The word “drug” has to most people certain overtones 
of vice; “ taking drugs ”’ is generally felt to be a bad thing, 
and it is interesting to notice the way the advertisers of 
patent medicines do everything possible to assure the public 
that no drugs go into their products. ‘‘ Contains no drugs!” 
scream the advertisements, “ Nature’s way is best!” and 
so on. Then, if they are to be believed, according to the 
Lord Chief Justice their product can be of little value, since 
it contains nothing to “cure, alleviate or assist an ailing 
body.’ To push the matter to the reductio ad absurdum, a 
pastrycook might advertise: “‘ Finest ingredients only used, 
pure butter and highest quality flour and sugar; contains 
no drugs (except for diabetics).” 


Applications for driving licences 


One way out of the anomaly would be to add a provision 
to the section making it an offence to drive while knowingly 
suffering from a disease which is liable to cause unconscious- 
ness—a provision which would throw a net much wider than 
necessary to catch the diabetic driver, as it would also cover 
anyone suffering from severe heart disease, high blood pressure 
or kidney disease. Perhaps a better way would be to prose- 
cute such drivers under s. 112 (2) of the Road Traffic Act, 
1930, for making a false statement in reply to question 12 
or question 15 in the application for a driving licence ; 
however, there is the difficulty of showing that such a state- 
ment was made “ knowingly ’’ and also that the disability 
is “‘ likely ” to be a source of danger to the public, which is 
difficult to prove especially in the light of the medical evidence 
which is likely to be adduced by the defence. 

And in any case this does not really solve the problem of 
the diabetic driver, since justice does not, presumably, 
require that he should be prevented from driving altogether, 
but rather that the public should be protected from the 
dangerous manifestations of his disease and of its treatment. 
Justice does, however, demand that the diabetic driver 
should know precisely what his position is in law and that 
has been made rather more obscure by this last decision of 
the Divisional Court. This case has thrown into a dramatic 
highlight what has up to now been regarded as a mere matter 
of form—the filling in of licence applications—and Solicitors 
will probably be asked to advise their “ ailing ’’ clients on 
their position. In the present uncertain state of the law 
great caution should be exercised, and in doubtful cases 
reference should be made first to the client’s doctor and 
then, if any doubt exists, by a discreet inquiry to the licensing 
authority. MARGARET Puxon. 


“THE SOLICITORS’ JOURNAL,” 14th FEBRUARY, 1857 


On the 14th February, 1857, THE SoLicirors’ JOURNAL con- 
tained the following item: ‘‘ An incident occurred at the last 
session of the Central Criminal Court which appears to us so 
horrible that we feel it imperative .. . to call attention to it. 
But for the sagacity of Mr. Baron Bramwell an innocent man 
would have been condemned to transportation for life upon the 
most atrocious of all accusations. It appears that a man was 
accused by a boy of an unnatural crime; he was convicted by 
the jury, sentence of death was recorded and he would have 
been consigned to life-long punishment and infamy if the judge 


had not suspected the veracity of the testimony against him. 
He sent the boy in a cab with a police officer to the scene of the 
alleged crime and on his way the boy confessed that his story 
was utterly false. The judge ordered the jury to reconsider their 
verdict and the man was acquitted... It is awful to think 
how often the same thing may have occurred without detection, 
nor can one easily exaggerate the degree of caution which juries 
ought to exercise in cases which almost always rest on the 
uncorroborated evidence of a single witness and which must 
often have their origin in an obscene fancy...” 








160 [Vol. 101] 


Taxation 





“ The Solicitors’ Journal © 
Saturday, February 16, 1957 


A TAX PROBLEM FOR LANDLORDS 


TAXATION law is often regarded as one of the most difficult 
branches of law, if only for the reason that it is the most 
uncertain ; a view to which Danckwerts, J., lent support 
in Gatehouse v. Vise [1956] 1 W.L.R. 1509; 100 Sor. J. 927, 
when he said it was “ always a rather discouraging pursuit 
to endeavour to find consistent principles in the statutes 
relating to income tax.” : 

But if, in that case, the judgment contains no great element 
of surprise, since it is largely governed by an old decision of 
the Court of Appeal in A.-G. v. Mutual Tontine Westminster 
Chambers Association, Ltd. (1875), L.R. 10 Ex. 305; affd. 
(1876), 1 Ex. D. 469, it will, nevertheless, prove most unwelcome 
to any landlords who have miscalculated the incidence of 
liability to Sched. A tax when leasing flats or tenements 
comprised within a single house or building at nominal rents, 
on payment of a premium ; and who have, moreover, omitted 
to protect themselves against the consequences of such 
miscalculation. 


Lease of flat at nominal rent 

The premises assessed to tax in the Gatehouse case, supra, 
comprised four garages on the ground floor and five flats 
on the first floor, access to which was obtained by two common 
staircases and a balcony on to which the front door of each 
flat opened. It was impossible to distinguish from the 
outside where one flat began and another ended. All five 
flats were leased to different occupying tenants, and for a 
twenty-two and a quarter years’ lease of one of them the 
appellant paid a premium of £2,750 and a rent of £1 per annum 
“without any deduction whatsoever, except landlord’s 
property tax.” 


Incidence of Sched. A liability 

For the year 1951-52, in respect of his flat, the appellant 
was assessed to tax in the sum of £201 under r. 12 of No. VII 
of Sched. A to the Income Tax Act, 1918 (now replaced by 
s. 113 of the Income Tax Act, 1952) which provides that 
“where a house is divided into distinct properties and occupied 
by distinct owners or their respective tenants, such properties 
shall be separately assessed and charged on the respective 
occupiers thereof.” 

The General Commissioners upheld the assessment on the 
occupier, and the matter was, of course, of importance to 
him since, if he were assessable to the tax, he would be unable 
to deduct it from his rent of £1. (Furthermore, in certain 
circumstances, a tenant who pays a sum in respect of landlord’s 
property tax and omits to deduct it from his next payment 
of rent has no statutory right to deduct it subsequently : 
Hill v. Kirshenstein [1920] 3 K.B. 556; British Photomaton 
Trading Co., Ltd. v. Playfair, Lid. [1933] 2 K.B. 508.) 

The lessee accordingly appealed from the decision of the 
Commissioners on the ground that the five flats (or the five 
flats together with the four garages) fell within r. 8 of No. VII 
(now replaced by s. 109 (1) (c) of the Income Tax Act, 1952), 
which reads: “the assessment and charge shall be made 
upon the landlord in respect of . . . (c) any house or building 
let in different apartments or tenements and occupied by two 
or more persons severally. Any such house or building 
shall be assessed and charged as one entire house or tenement.” 

The Crown contended that each of the flats constituted 
a separate house separately assessable to Sched. A tax, and 


the appellant was properly assessed as occupier of his flat ; 
but even if the several flats constituted a single house or 
building, the occupation by the taxpayer of his flat at a rent 
less than the rack-rent conferred upon him a benefit of part of 
the annual value of the property, which benefit represented 
income chargeable to Sched. A tax; and since the tenants 
of the other four flats possessed similar benefits which were 
similarly chargeable, the house was divided into distinct 
properties and occupied by distinct owners within r. 12. 


Meaning of “ distinct properties ” 

Danckwerts, J., however, followed the decision of thie 
Court of Appeal in A.-G. v. Mutual Tontine Westminster 
Chambers Association, Ltd., supra. In that case seven blocks 
of buildings were also divided into different tenements or 
suites of rooms but the question raised was whether, for the 
purposes of inhabited house duty, each suite was to be treated 
as a separate unit, as it was held it should be treated for 
rating purposes in R. v. St. George’s Union (1871), L.R. 
7 Q.B. 90, or whether each block was to be treated as the unit. 
The rules applicable to inhabited house duty were very 
similar to the Sched. A rules with regard to persons chargeable. 
The court held in that case that the landlords were to be 
assessed as the occupiers of each block treated as one house, 
and that the respective tenants of the several suites were not 
assessable ; Jessel, M.R., observing, at p. 480, that “‘ distinct 
properties’ meant “divided into different tenements in 
distinct ownerships”’ and that in no sense could there be 
distinct properties where there was but one landlord through- 
out. Adopting this reasoning in the Gatehouse case, supra, 
Danckwerts, J., held that the assessment should have been 
made on the landlords under r. 8, the words of which fitted 
the case, but that since it had been made under the wrong 
rule it ought to be discharged. 


Ownership a determining factor 


The ownership of adjacent flats is therefore a determining 
factor in the incidence of Sched. A liability where a particular 
flat or tenement forms part of a single house or building ; 
and in the instant ¢ase, had the freehold of the appellant’s 
flat been sold to him, a different situation would have arisen, 
since his ownership would have been distinct from the owner- 
ship of the remainder of the comprising structure, and there 
would have been two assessments to tax instead of one. 

Where a building let in different apartments or tenements 
is assessed as one entire building and charged on the landlord, 
the annual value is the aggregate of the rack-rent of each of 
the separate tenements (Williams v. Sanders [1927] 2 K.B. 
498). The same positior. obtains where flats in single 
ownership are arranged in blocks, so that each block is 
separately assessed (Norwich Union Life Insurance Soctety 
v. Embleton (1927), 137 L.T. 415); or if a block of flats is 
divided into groups of flats (each being approached from the 
street by a separate entrance) where each group forms the 
unit of assessment (Towle v. Improved Industrial Dwellings 
Co., Lid. [1931] 1 K.B. 263). The unfairness of the present 
decision, from the landlord’s standpoint, lies in the fact 
that he was not in receipt of the rack-rent, but having 
capitalised the rack-rent a long way ahead, and reserved only 
a nominal rent, he was still assessed to tax in respect of the 
tenant’s beneficial interest. 
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Placing the tax liability on the occupier 


Once, however, the situation created by the recent decision 
is fully appreciated, a number of courses suggest themselves, 
some more suited than others to particular circumstances. 
A sale of the freehold may take the place of a projected lease 
at a premium, whilst, in suitable cases, separate companies 
may be formed to take over the freehold of each flat or 
tenement in a single comprising structure so that they become 
“ different tenements in distinct ownerships’”’ and thus fall 
within the scope of r. 12 of No. VII of Sched. A, or its present 
equivalent, s. 113 of the Income Tax Act, 1952. But in 
this event the lessee must pay particular regard to his position, 
since, if he has paid a premium without realising that the 
Sched. A charge will fall on him, and that he cannot deduct 
the amount of the tax from his rent, it will come as an 
unpleasant surprise to him to find that he has, in effect, 
paid a much higher premium than he bargained for. 

Sometimes a lease contains a provision under which the 
tenant covenants to indemnify the landlord in respect of any 


DEFENCES 


THOSE solicitors who defend motorists can never sleep for 
long. The Road Traffic Act, 1956, which has already been 
discussed in these pages in some detail, contains many 
new provisions and it is the purpose of this article to deal 
with some of them specifically from the viewpoint of the 
defending solicitor. 


Causing death by reckless driving 


Section 8 creates a new offence of causing death by the 
reckless or dangerous driving of a motor vehicle on a road. 
The offence is made triable on indictment at assizes only, 
and punishable by imprisonment for a term not exceeding 
five years. This offence has been introduced because of the 
reluctance of juries to convict for manslaughter. Before 
the 1956 Act, if a motorist was acquitted of manslaughter 
and found guilty of dangerous driving, he might be sentenced 
to two years’ imprisonment. The new offence appears to 
contemplate the same degree of negligence as for dangerous 
driving, but greater penalties because death occurs. It 
remains to be seen how the section will be interpreted by the 
courts, but if a different degree of negligence should be 
necessary to prove the new offence, as distinct from dangerous 
driving, this will cause considerable complication, as the 
trial judge will have to explain to the jury the relative degrees 
of negligence required to distinguish between manslaughter, 
the new offence and dangerous driving. The quality of the 
driving should be the criterion in deciding what punishment 
is appropriate. If a motorist, through bad driving, collides 
with a motor-cyclist, whether the motor-cyclist suffers 
fatal injury or not may depend entirely upon whether he 
is wearing a crash helmet. It is not easy to see why the 
absence of a crash helmet on the head of the motor-cyclist 
should make the accused liable to five years’ imprisonment 
under s. 8 instead of two years on a charge of dangerous 
driving under s. 11 of the 1930 Act, and it may be that this 
line of defence will carry considerable weight with a jury. 


In charge “ under the influence ” 
Section 9 amends the law relating to the offence of being 
in charge of a vehicle while under the influence of drink or 
drugs, and will be of the greatest interest to practitioners. 
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liability to tax which may be unforeseen when the lease is 
drafted, but such a provision is not wholly satisfactory, as 
it leaves the landlord liable to find the money in the first 
place, and puts him to the trouble of recovering it from the 
tenant. Since the recent decision makes the position 
regarding the incidence of the Sched. A liability, in the 
circumstances of the case, quite clear (for the time being, 
at any rate), the premium for long leases at nominal rents 
can now be calculated so as to take this liability into full 
account. 

Best of all would be an amendment of the law in the next 
Finance Act so as to place the Sched. A liability, where the 
rent is purely nominal, firmly upon the beneficial owner ; 
but since one of the principles of the Income Tax Acts which 
is discernible is that of facilitating to the utmost the collec- 
tion of tax by the authorities concerned—an end which the 
recent decision may unconsciously tend to serve—such a 
development will, perhaps, be too much to expect. 


K. B. E. 


UNDER THE NEW ROAD TRAFFIC ACT 


It should be noted that this section applies only if the 
motorist is not driving or attempting to drive. If he is 
doing either of these things then he will be charged under 
s. 15 of the 1930 Act, and his position will be the same as 
previously. If, however, he is only in charge of the vehicle 
then he will be accused under s. 9 of the new Act of being in 
charge of the vehicle while under the influence of drink 
or drugs. 

For many years now it has been remarked that the Act 
of 1930 gave no definition of being “in charge.’’ Section 9 
of the new Act cures this defect and furnishes the motorist 
with a defence to the accusation that he is “ in charge,’’ if he 
can prove (and here the burden of proof is on the defence) 
(1) that at the material time the circumstances were such 
that there was no likelihood of his driving the vehicle so 
long as he remained unfit to drive, and (2) that between his 
becoming unfit to drive and the material time he had not 
driven the vehicle. 


In the case of Haines v. Roberts [1953] 1 All E.R. 344 
it was held that a motor-cyclist was still “‘ in charge ’’ because 
he had not put his machine into the charge of anyone else. 
Under the new section, where the motorist has only to 
establish that there was no likelihood of his driving, the 
chances of a successful defence should be much greater. 
In Jowett-Shooter v. Franklin [1949] 2 All E.R. 730 the 
motorist was convicted of being drunk in charge when he 
was found resting in his car sitting in the passenger seat. 
He had the ignition key in his pocket but intended to be 
driven home (as he in fact was) by one of his employees. 
It is submitted that this motorist might well have established 
a successful defence if he had been prosecuted under s. 9. 


The other change of really tremendous importance which 
s. 9 introduces is that on a first conviction of being “ in charge ” 
of a vehicle while unfit to drive through drink or drugs, 
the court is no longer bound to order a period of disqualifica- 
tion. For many years it has been argued in vain that if a 
motorist went to his car to sleep off the effects of drink 
this was a special reason for not disqualifying. As has 
been pointed out already, if the motorist can prove he was 
not going to drive, he will not be guilty of any offence at all, 
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but even if he fails in this defence, he will not be faced in 
future with an automatic suspension of his licence for twelve 
months, although the power to disqualify remains (Sched. IV, 
para. 6). 

The section finally provides that there is to be an automatic 
suspension of licence for twelve months or longer in the 
case of a second or subsequent conviction under the new 
provision. 

Penalties 

Section 26 increases penalties for certain driving offences 
and makes more stringent provisions as to driving dis- 
qualifications. The maximum fine which a court of summary 
jurisdiction may impose for a first offence of dangerous 
driving is increased to £100 (under the 1930 Act the maximum 
was £50), and for a second or a subsequent offence a court of 
summary jurisdiction may in future impose a period of six 
months’ imprisonment (under the 1930 Act the maximum 
was four months). 

Section 11 (3) of the 1930 Act directed that a motorist 
must be disqualified on a second or subsequent conviction 
for dangerous driving unless the court, because of the lapse 
of time since the last conviction or for other special reasons, 
ordered otherwise. The length of the disqualification was 
left to the court’s discretion. Section 26 directs that the 
period of disqualification shall be for a period of not less than 
nine months, unless more than three years have elapsed 
since the offender’s last conviction. As far as careless driving 
is concerned, s. 26 further provides that the maximum 
fine for a first offence of careless driving under s. 12 of the 
1930 Act is to be £40 (previously the maximum was £20), 
and for a second offence the maximum is to be £80 (formerly 
the maximum was £50). 


Under the 1930 Act the court’s power to disqualify was 
limited to a period of one month for a first offence of careless 
driving, and three months for a second offence. On a first 
conviction for careless driving the power of the court to 
disqualify is still limited to one month, but on a second 
conviction s. 26 now gives the court the power to disqualify 
for as long as the court thinks fit. 


The new section provides further that for driving under the 
influence of drink or a drug a court of summary jurisdiction 
may impose a maximum fine of £100 for a first offence 
(previously the maximum was £50) and that the maximum 
term of imprisonment on summary conviction for a second 
or subsequent offence under s. 15 of the 1930 Act will be 
six months (previously the maximum was four months). 


On indictment the court will be able to impose in future 
a maximum term of imprisonment for two years for an 
offence under s. 15 (formerly the maximum was six months). 


Finally, the court’s power to disqualify a motorist convicted 
of dangerous or careless driving until he has passed a test 
is extended to cases where the driver is convicted of driving 
under the influence of drink or a drug. 


Removal of disqualification 


Section 27 amends the law relating to applications for the 
removal of a driving disqualification. Section 7 (3) of the 
1930 Act gave the motorist the right to apply for the removal 
of a disqualification at any time after six months from the 
date of conviction, no matter how long the period of dis- 
qualification. Section 27 provides that the motorist may 
apply for removal of the disqualification (a) after six months 
if the disqualification is for less than a year, (5) after half the 
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period of disqualification if it is for a period of less than six 
years but not less than one year, (c) after three years in any 
other case. 

This section also provides that any time after the conviction 
during which the disqualification was suspended pending an 
appeal is to be disregarded for purposes of reckoning how mucl) 
of the disqualification has expired. 

Section 28 gives a motorist the right to appeal against a 
finding of no special reasons for not disqualifying and gives 
the convicting court the discretion to suspend the disqualifica- 
tion pending appeal. This is an important change for the 
benefit of the motorist because s. 6 of the 1930 Act gave 
this discretion only where the disqualification was by virtue 
of an order. 

Under the 1930 Act the court had no discretion to suspend 
the disqualification pending appeal where the disqualification 
was automatically imposed by virtue of a conviction, and this 
was very hard on the motorist if his appeal succeeded. 


Compulsory third-party insurance 

Section 29 comprises three subsections dealing with separate 
matters. 

Subsection (1) provides a defence to the charge of driving 
uninsured where a person charged is an employee driving 
his employer’s vehicle, and he can show that he had no 
reason to believe that there was no effective insurance. 

Subsection (2) will be of the greatest importance to motorists 
because it removes the requirement under s. 35 of the 1930 
Act for automatic disqualification from driving for twelve 
months on conviction of the offence of driving uninsured, 
unless the court finds special reasons for not disqualifying. 
For years it has been considered that this automatic dis- 
qualification was a very harsh penalty in cases where in spite 
of much mitigation the court had no option but to disqualify, 
often causing the greatest hardship to a commercial traveller 
orasalesman. The Motor Insurers Bureau has been in existence 
for some years now, and has operated a scheme whereby 
the insurance companies contribute to a fund which meets 
claims from persons injured by uninsured drivers, so that it 
cannot be said that an injured third party cannot make a 
claim for damages. Magistrates will still have a discretionary 
power to disqualify for this offence (see para. 11 of Sched. IV 
to the 1956 Act). They will, however, be able to exercise 
an unfettered discretion, and give a sympathetic hearing to 
such factors as the motorist’s good character, and the 
necessity of a driving licence to enable him to earn his living. 

Subsection (3) abolishes the discretionary power under 
s. 6 of the 1930 Act to limit the disqualification to the class 
or description of vehicle with which the offence was committed. 
This power was applicable to all driving offences, and it 
seems unfortunate that this discretion should be taken away. 
Indeed, in a recent case, R. v. Cottrell [1955] 3 All E.R. 817, 
it was suggested that the power should be extended to permit 
the partial removal of a disqualification. 

Where a person charged with an offence is employed as a 
driver extreme hardship may be caused by a total disquali- 
fication, but if the vehicle driven at the time of the offence is 
of a different class or description from that which he drives 
in the course of his work, it is reasonable that there should 
be power to prevent his pleasure driving only. Magistrates’ 
courts deal with very many cases of professional drivers 
driving their private cars when off duty, and this subsection 
will make it very difficult for the court when faced with the 
problem whether to impose either a total disqualification or 
else no disqualification at all. 
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Warning of intended prosecution 


Section 30 extends the provisions of s. 21 of the 1930 Act 
(under which a person may not be convicted of dangerous 
driving, careless driving or exceeding the speed limit unless 
a warning or notice of prosecution has been given or the 
summons served within fourteen days of the offence) to the 
offences of failure to obey traffic directions or to conform to 
traffic signs (s. 49 of the 1930 Act) and to leaving vehicles on 
roads in a dangerous position (s. 50 of the 1930 Act). It 
will be remembered that the defence bears the onus of proof 
when this defence is raised, and past experience has shown 
that the police hardly ever fail to comply with s. 21. 

It may be, however, that in the early days of the new 
Act, at least, the police may sometimes forget to give the 
warning in the case of offences under s. 49 and s. 50. 


Information as to driver 


Section 31 enables the police to take possession of driving 
licences which have been revoked or which they believe to 
have been improperly obtained, and extends the circum- 
stances in which the police may demand the production of 
a driving licence, certificate of insurance and test certificate. 

Section 32 extends s. 113 (3) of the 1930 Act (which enables 
the police to find out the identity of the driver of a vehicle 
alleged to have been involved in an offence under that Act) 
to all offences relating to the use of vehicles on roads. This 
section closes a loophole which was formerly open to a 
motorist, who, when asked if he had left his car without lights, 


VACANT SITES AND 


AN article was recently published (ante, p. 53) drawing 
attention to the serious danger that rights of-light may be 
acquired for the benefit of adjoining buildings over vacant 
sites, such as bomb-damaged sites in towns. We revert to 
the subject again because correspondence with readers has 
indicated that we did not pursue one aspect of the problem 
far enough. 

It will be remembered that, by virtue of the Prescription 
Act, 1832, s. 3, a right to light is acquired if access of light 
to a building has ‘“ been actually enjoyed therewith for the 
full period of twenty years without interruption . . . unless 
it shall appear that the same was enjoyed by some consent 
or agreement expressly made or given for that purpose by 
deed or writing.’”’ We suggested that an owner of a vacant 
(or incompletely developed) plot of land whose neighbour’s 
windows had access of light over the plot should persuade the 
neighbour to enter into a written agreement under threat 
of the erection of an obstruction to the light. Such an 
agreement would have the effect of preventing time running 
for the purposes of the section. 


The practical difficulty 


Certain readers have drawn attention, however, to the 
practical difficulty of obstructing the light if the neighbour 
refuses to enter into an agreement. The construction of 
some form of hoarding may be expensive. If the neighbouring 
building is unusually high it may be almost impossible to 
erect something which will obstruct the light to the windows 
of the top storey, particularly as the obstruction might have 
to be extended above the building. Even if the erection were 


possible maintenance in times of high winds would be most 
difficult. 


These are undoubtedly serious objections to the 
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was able to refuse to give any information leading to identifica- 
tion of the driver (as the offence was committed under the 
Road Transport Lighting Act, 1927), and thereby evade 
prosecution. Practitioners will remember the case of Pudton 
v. Leader [1949] 2 All E.R. 747 where the Divisional Court 
held that the offence of obstruction fell within s. 113 (3) of 
the 1930 Act. The new section will end all arguments on 
such technicalities, as it is so widely drawn as to cover all 
offences. 
Speed limits for goods vehicles 

Section 43 is partly designed to deal with the situation 
created by the judgments in the cases of Blenkin v. Bell 
[1952] 1 All E.R. 1258 and Woolley v. Moore {1952} 2 All E.R. 
797. In Blenkin v. Bell a shooting-brake or utility van, 
operating under a C licence, was held to be exempt from the 
speed limit on a de-controlled road because it was carrying 
passengers and not goods. In Woolley v. Moore a motor van, 
operating under a C licence, was also held to be exempt from 
the speed limit when it was carrying passengers only. These 
cases will no longer assist a defending advocate because s. 43 
provides that goods vehicles must conform to statutory 
speed limits and other requirements, even when unladen. 
It dissociates these statutory requirements from carriers’ 
licences and provides instead that the grounds on which a 
carrier’s licence can be revoked or suspended shall include 
the ground that the licence holder has been convicted of a 
breach of these requirements. 
D. A.S. K. 


RIGHTS TO LIGHT 


suggestion we made ; nevertheless, we can find no alternative. 
The obstruction, to be effective, must continue for one year 
after the person whose user is prevented has notice thereof 
(Prescription Act, 1832, s. 4). 


A case for legislation ? 

This problem is caused by the wording of the Prescription 
Act, 1832. The rules in that Act governing acquisition of 
easements of light differ materially from those governing 
acquisition of other easements. As regards light, s. 3 provides 
that ‘‘ when the access and use of light . . . shall have been 
actually enjoyed therewith for the full period of twenty years 
without interruption the right thereto shall be deemed 
absolute’ unless it was enjoyed by agreement by, deed or 
in writing. Thus all a dominant owner need prove is actual 
enjoyment of the light for twenty years and his claim can 
then be defeated only by a consent in writing. It follows 
that during the twenty-year period if he refuses to enter into 
an agreement the only way of preventing him from acquiring 
a right is to obstruct the access of light. There is no action 
or other proceeding available to the quasi-servient owner 
which will prevent time running against him. Perhaps in 
1832 these provisions were reasonable. If user occurred for 
twenty years it was unlikely that serious hardship would be 
caused by restricting the rights of the adjoining owner to 
build on his land. In this respect it must be remembered 
that not every diminution of light caused by subsequent 
building would be an infringement of the right to light acquired 
by prescription ; the test is whether sufficient light remains 
for ordinary comfortable enjoyment. Nevertheless, at the 
present time a serious hardship may be caused to an owner 
of land which is undeveloped or not fully developed. Very 
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high buildings are often erected adjoining vacant sites or low 
buildings. Even if those adjoining sites remain undeveloped 
for many years, or the low buildings continue in use for a 
long period, the value of the sites or buildings may depend 
to a great degree on the possibility of building to an appreciable 
height. If this is prevented by the existence of rights already 
acquired for the benefit of adjoining buildings the owners 
may feel seriously aggrieved. It is not easy to suggest a 
solution which would be fair to persons who have actually 


Landlord and Tenant Notebook 


COVENANT TO OFFER 


THE draftsman of the lease before the court in Adler v. Upper 
Grosvenor Street Investment, Ltd. [1957] 1 W.L.R. 227; ante, 
p. 132, was held to have improved upon the effort of whoever 
prepared the instrument interpreted in Re Smith’s Lease ; 
Smith v. Richards {1951} 1 All E.R. 346. The question in 
each case was, in effect, whether a particular provision was 
avoided by the Landlord and Tenant Act, 1927, s. 19 (1) (a), 
by which: “ In all leases . . . containing a covenant, condition 
or agreement against assigning, underletting, charging or 
parting with the possession of demised premises without 
licence or consent, such covenant, condition or agreement shall, 
notwithstanding any express condition to the contrary, be 
deemed to be subject—(a) to a proviso to the effect that such 
licence or consent is not to be unreasonably withheld.” 


Re Smith’s Lease 

In the earlier case the seven years’ lease of a flat contained 
the following lessee’s covenant: “ Will not at any time 
assign, underlet or part with possession of the said premises... 
to any person of colour . . . nor without the previous written 
consent of the lessor to any other person whomsoever, such 
consent however in the case of an assignment to any person 
other than a person of colour not to be unreasonably withheld 
. .. Provided always that any refusal by the lessor to consent 
to any particular assignment . . . shall not be deemed to be 
an unreasonable withholding of consent by reason only that 
the lessor at the time of intimating any such refusal may 
offer to accept from the lessee a surrender of the tenancy 
hereby created and in the event of any such offer being made 
by the lessor the lessee within three calendar months after 
receiving such offer shall either withdraw her application for 
the lessor’s consent to assign or (as the case may be) underlet 
the said premises or shall surrender to the lessor the tenancy 
hereby created...” 

An application for consent to a proposed assignment having 
produced a refusal, coupled with an offer to accept a 
surrender, the lessee sought a declaration that the refusal was 
unreasonable and that notwithstanding such refusal she was 
entitled to make the proposed assignment without licence. 


Stultification 


Roxburgh, J., said that the question was whether the 
parties could curtail the operation of the Landlord and Tenant 
Act, 1927, s. 19 (1) (see my opening paragraph), by 
postulating that certain things should not be deemed 
unreasonable. In his view, the question was objective ; 


what was reasonable had to be decided without regard to 
the interpretation which the parties had put on that expression. 


“ The Solicitors’ Journal ” 
Saturday, February 16, 1957 


enjoyed access of light for a long time. Where buildings 
have been destroyed by enemy action it might be fair to 
protect owners as was done in the Courts (Emergency Powers) 
(No. 2) Act, 1916. In other cases the most one can suggest 
is that time might be prevented from running against an 
owner who could prove his intention to develop his land in 
a reasonable period, but it must be admitted that legislation 
on these lines might well be controversial. 
5. 


SURRENDER 


And as it had long been settled that a landlord’s desire to 
obtain possession for himself was not a reasonable ground for 
refusing consent, he made the declaration asked for. 

Illustrating his reasoning by a reductio ad absurdum, the 
learned judge observed that to answer the question otherwise 
would imply that parties might stipulate that nothing should 
be deemed to be unreasonable, thus completely stultifying 
the Act. 

The improved covenant 

By “improved” I mean, of course, effective from the 
covenantee’s point of view. That before the court in Adler v. 
Upper Grosvenor Street Investment, Ltd. (which was also 
contained in a seven-year lease of a London flat), ran: “‘ Not 
to assign underlet or part with possession of the said flat ... 
without the previous consent in writing of the landlords such 
consent (subject as hereinafter provided) not to be unreason- 
ably withheld to an assignment or underletting of the said 
flat as a whole to a respectable and responsible person . 
Provided that should the tenant desire to assign or underlet 
the flat he shall before doing so offer in writing to the landlords 
to surrender the lease on any subsequent quarter day without 
any consideration and the landlords may accept such offer 
at any time within twenty-one days from the receipt thereof 
... but shall otherwise be deemed to have rejected it.” 

The landlords having refused an application for consent 
to a proposed assignment on various grounds, plus failure to 
comply with the proviso, the tenant sued for a declaration 
that that proviso was void and of no effect. 


The distinction 

In this case, said Hilbery, J., the parties had not purported 
to restrict the ambit of the Landlord and Tenant Act, 1927, 
s. 19 (1), by stipulating that a failure to offer a surrender 
should be deemed to be a reasonable reason for refusal ; 
there was a separate undertaking (in form only a proviso) 
dealing with something which was to be regarded as a step 
to be taken before the question arose whether or not consent 
should be given, or should be reasonably withheld, to a proposal 
to assign or underlet. The section, which imposed terms for 
which the parties had not contracted, should not be construed 
as intending to effect more than it expressly says it shall effect. 
The proviso was just a covenant which operated on matter 
which was anterior to the coming into operation of the covenant 
against underletting or assigning without the previous consent 
of the landlords. 

Non-stultification ? 

The reasoning is indeed cogent; but, with great respect 
and without any desire to be captious, I would suggest that it 
is open to some criticism. 
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The covenant which is to “ come into operation ”’ in these 
cases is a covenant by the lessee restricting his rights as a 
lessee. It does not confer any rights upon him, and he does 
not want it to come into operation. What he is invoking is a 
statutory provision which restricts the contractual restriction ; 
and this, I submit, does make it arguable that the obligation 
to offer a surrender (not, as in Re Smith’s Lease, to accept an 
offer made by the landlord) and to keep that offer open for 
twenty-one days is inconsistent with the statutory provision. 
In Re Smith’s Lease the attempt to avoid the effect of that 
provision was less subtle: in effect, all the landlord had to be 
told was that it was not what he might think unreasonable 
that mattered ; what was unreasonable was a matter for the 
court. In the recent case, while there was no suggestion of 
re-defining the expression ‘“‘ unreasonably’ or dictating to 
the court, the tenant’s undertaking not to apply for consent 
until certain conditions had been fulfilled could, I would 
submit, be considered to create a right which the Landlord 
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and Tenant Act, 1927, s. 19 (1), says the landlord is not to 
have. 

Hilbery, J., referred, in the course of his judgment, to 
F. W. Woolworth & Co., Ltd. v. Lambert {1937} Ch. 37 (C.A.), 
in which Greene, M.R., observed that the corresponding 


“ce 


proviso affecting covenants “ against the making of improve- 
ments without licence or consent’”’ (Landlord and Tenant 
Act, 1927, s. 19 (2)) did not confer any remedial jurisdiction 
to relieve a lessee from a covenant or to modify it ; it merely 
imported a proviso into a covenant. But, again with respect, 
the lessee before him was not asking for relief or modification ; 
he was contending that a provision undid something which 
Parliament had said must be done. And, if this idea of 
operation on matter anterior to the coming into operation 
of a tenant’s covenant be exploited, shall we not have 
“separate undertakings ’’ to offer to surrender in the event 
of rent default or breach of other covenants ? 


HERE AND THERE 


THE LIGHT THAT FAILED 


ONCE upon a time a modest family kept a little sweet shop 
in a large provincial town. It was a time when even the 
Government had to admit (with proper reassurances) that 
the cost of living was going up. Nevertheless, when the 
family received a bill for £32 for electricity consumed during 
the preceding quarter, it came as a nasty shock. When they 
made forcible and frantic representations to the local elec- 
tricity board that something must be wrong, an inspector 
appeared, but satisfied himself that their meter was in proper 
working order and registered a consumption of more than 
40,000 units, an amount of current sufficient to keep a small 
factory going. Engineers who carried out further tests 
remained, like the official investigators in a detective story, 
baffled. One evening the family, following a line of investiga- 
tion of its own, turned off all the lights in the house and then 
had a look at the meter by the light of a candle. In the 
darkness the meter was still registering consumption like 
anything. When the engineers were informed of this they 
were baffled to an even greater degree than before and could 
only be revived with hot sweet tea. Still following their own 
line, the family tried another experiment. At dead of night 
they threw the main supply switch and twenty-three brilliant 
street lamps went out. The board had connected them to 
the family’s cable. After proper formalities the bill was 
adjusted, as the saying is. From this little story (which, 
incidentally, belongs to Sheffield and is quite recent) several 
assorted morals might be drawn, but the one with which we 
may content ourselves for the moment is that large complex 
bodies are no more infallible than little individuals, since all 
their work is in fact done by little individuals. The only 
difference is that their mistakes, lost-in labyrinthine com- 
plexities are harder to track down and pin down. Then 
there was the case of the little café proprietor in Lancashire 
who suddenly got an electricity bill for £77 16s. 3d. He could 
not pay. His current was cut off. He had to close his 
business. Then in the recesses of the organisation it was 
found that it was all a series of book-keeping errors. In fact, 
the board owed the customer {6 5s. 9d., which they duly paid 
him, but meanwhile his business was gone for ever. 





THE FAIT ACCOMPLI 
LONG ago (well, say, forty years or so ago) children’s school 
books often contained a reference to an anecdote of King 
Frederick, whom the Prussians call ‘‘ the Great,’’ which told 
how, in a fit of town and country planning, he arbitrarily 
demolished a mill. The miller appealed to the courts, which 
gave judgment against the Crown, whereat the miller 
exclaimed triumphantly : ‘‘ There are still judges in Germany.”’ 
Just at present some schools would be far more likely to 
denounce the miller as an anti-social obstructionist for 
hesitating to accept the dogma that ‘‘ Potsdam knows best.”’ 
All the same, it is not self-evident as a truth that Potsdam 
or Whitehall, in the persons of the individuals behind those 
imposing facades, really do know best. They know what's 
easiest for the individuals in Whitehall, but that’s not quite 
the same thing. What is easiest is to present everybody 
concerned with a fait accompli and get on with the job, which 
is highly satisfactory, except for the people concerned. But 
there are certain signs that the people concerned are becoming 
less ready to let things slide into a fait accompli. Those who 
are not temperamentally and instinctively on the side of the 
big battalions heard with pleasure the issue of the skirmish 
between a Windlesham farmer on the one side and the Central 
Electricity Authority and the Southern Electricity, Board 
on the other. When it was proposed to run an electricity line 
across the centre of his land, felling any trees that stood in 
the way, this village Hampden resisted not only with legal 
proceedings but also with barbed wire obstructions, a bull, 
four dogs and men armed with shotguns. In the face of 
what one might call this “ counter fait accompli,” the first 
wave of intending tree fellers retired and the Board compro- 
mised and agreed to carry their line across scrubland instead. 


OXFORD TO UIST 
WINDLESHAM’S fight was only a skirmish, but the forces 
threatening Christ Church Meadow at Oxford still hang 
menacingly about it, although their commanding officer is 
no longer the same, General Sandys having lately been 
replaced by General Brooke. The defending dons were 
prepared to meet the late commanding officer in personal 
conflict and had taken out a writ to test the validity of his 
proposal to drive a new road through the Meadow. The 
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suggestion was that in a letter to the city council he had in 
effect given a verdict without hearing the evidence. With the 
withdrawal of the former Minister the writ has been with- 
drawn, but the fight goes on with a motion in the House of 
Lords for the appointment of a Royal Commission. With 
those who see the Meadow just as an undeveloped area, a 
blank space in an urban area, it is not much use to argue, 
but a Royal Commission may judge the matter rather more 
comprehensively and comprehendingly. A recent letter in 
the Observer suggests that there may be another battle to be 
fought, away out in the Western Isles. This is what it says : 
“In September, 1955, the Government promised a public 
inquiry on its proposal to set up a rocket range on South Uist. 
Crofters were told to hold their objections until this inquiry 
took place. Now in 1957 building operations have begun 
and there is to be no inquiry because there have not been any 
‘responsible objections.’ This is the logic of Crichel Down 
and requires similar treatment.’’ The whole business has 
gone forward so stealthily that it may well be that no formal 
objections on appropriate forms in triplicate have indeed 
been made, but when the project was first in the air the 


TALKING 


February, 1957. 


I daresay on 


FRIDAY, 1ST 

The opportunists have permitted—and 
occasion encouraged—their clients to resile from ‘“‘ subject 
to contract ’’ bargains, and what is the result? Such a 
disregard for the convenience of all concerned that some 
solicitors are putting out two or three draft contracts at once 
on the basis of “ first come, first served.”’ If we are not careful 
we shall soon be functioning as so many estate agents. I agree 
with the firm of Wright and Bull (p. 560, the Faw Society's 
Gazette, November, 1956) that for the sake of self-preservation, 
if for no other reason, we should refuse to have anything to do 
with these racecourse practices. 

There is, of course, nothing new in the “ conveyancing 
handicap ’’ mentioned by Messrs. Wright & Bull. I drew 
attention to it as long ago as October, 1954 (98 Sot. J. 732). 
I see that I remarked then that it was rather good fun for the 
solicitors concerned, but less so for the losing clients. Well, 
I withdraw that. After two years the fun is wearing thin. 


TUESDAY, 5TH 

An agreeable morning studying the law of libel. I note with 
some satisfaction that it is actionable to say of a solicitor that 
he has no knowledge of the law (Baker v. Morfue (1666), 
1 Sid. 327). Some solicitors talk nowadays as though it were 
actionable to impute the contrary, viz., that they have any 
knowledge of the law. Perhaps we should regard the authority 
as doubtful. It 7s of rather ancient vintage, and one must 
move with the times. Twenty-two years later the courts were 
deciding that it is not actionable to call a woman a 
hermaphrodite (Weatherhead v. Armitage (1690), 2 Lev. 233). 

As a matter of fact, neither of these cases has any bearing 
on my problem, but Gatley is one of those books that contains 
so much to fascinate and distract the reader. In the matter 
of class libels I should have been content with the notable 
dictum of Willes, J., in Eastwood v. Holmes (1858), 1 F. & F., 
at p. 349: “if a man wrote that all lawyers were thieves, no 


particular lawyer could sue him unless there was something to 
point to the particular individual.” 


3ut naturally one wants 
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correspondence columns in The Times contained plenty of 
objections from Highland magnates like Cameron of Lochiel, 
from learned men like Professor Angus McIntosh of Edinburgh 
University, from authors like Compton Mackenzie, from 
personalities like Lord Wemyss, Chairman of the Council 
of the National Trust for Scotland. They asked: “Is it 
really conceivable that the fairly well populated and fairly 
prosperous island of South Uist is the only possible site for 
this station and that in the barren outposts of the west . . . 
there is no alternative ?’’ More recently, Professor Meikle- 
john walked from end to end of the island and found among 
the crofters that “‘ not one was for the plan with the exception 
of an Englishman who had a professional interest in supporting 
it. Of the islanders, some were strongly antagonistic and 
others showed a regretful resignation. I also got the impres- 
sion that local opposition was increasing.”” Save on the dogma 
that in the twentieth century the islanders (one of the few 
prosperous communities in the Western Isles) have no right 
to their traditional way of life, is there any justification for 
bulldozing them into quiescence ? 
RICHARD Roe. 


“SHOP ” 


to know the fate of the Ancient Order of Hibernians in 
O’Brien v. Eason (1913), 47 Ir. L.T. 266; and hence to the 
footnote about the twelve radio editors of New York City all 
of whom (save one unnamed) were rudely described as 
“experts at log-rolling ’’ and engaged in “ rackets that are a 
disgrace to the newspaper profession.’’ Hence to the rather 
difficult—and so far as one can judge still largely undeter- 
mined—problem of what is a determinate body of such 
“restricted collectivity ’’ (see Ortenburg v. Plamonden (1914), 
24 Quebec K.B. 69) as to obtain protection from the civil, as 
distinct from the criminal, law of libel. And this naturally 
carries one on to the next page where it is satisfactory to note 
that in 1781 the law was already enlightened enough in 
Scotland to permit a chartered society of solicitors to sue a 
verbal injury (Society of Solicitors v. Robertson (1781), 
M.13935). Half a century later and across the border it was, 
regrettably, being ruled that to say of an attorney that he had 
defrauded his creditors and been horsewhipped off the course 
at Doncaster was not actionable per se because the words were 
not spoken in reference to his office (Doyley v. Roberts (1837), 
43 R.R. 810) ; but see now s. 2 of the Defamation Act, 1952, 
and our appearances of late on the conveyancing racecourse 
(supra). 

Sooner or later one must return to one’s defamatory muttons, 
which in this case present my secretary with what I conceive 
to be some new outlines in her shorthand notebook, e.g. (as 
a change from conveyancing jargon), the phrase “ rivers of 
blood flowing in the great Apocalyptic Battle of Armageddon.”’ 


Monpay, 11TH 

I have been waiting for somebody to ask me to buy Premium 
Savings Bonds as a trust investment, and now it has happened. 
One wonders what trustees found to do in the old days of 
restricted investment clauses! Now that I have studied the 
prospectus as well as the leaflet that has been issued for 
popular consumption, I am sadder but not much the wiser. 

The leaflet—in case you should not have seen it—is of its 
kind more repellent than these leaflets usually are. The 
raffish newsboy depicted on the cover, with his grizzled 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUI Of £..ecccsscsccseiee sore free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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% ACONTROLLING DIRECTOR 


%* AN EMPLOYEE with no pension 
provided through your employer— 


we cordially invite you to consult the 
Crusader and, in confidence, to make 
arrangements for your personal pension 
through a plan which will suit your 





Girrsadier INSURANCE CO. LTD. 


Established 1899 
Head Office: WOODHATCH, REIGATE, SURREY 
Telephone : Reigat~ 4334 


Chief London Office: 52-54 LIME STREET, LONDON, E.C.3 
Telephone: MANSsion House 4851 

















Point in 
Practice! 





Patron: H.M. The Queen 
. . « When advising on 
WILLS AND BEQUESTS 
PLEASE REMEMBER THE ONLY 
NATIONAL MISSIONARY SOCIETY 
MINISTERING TO FISHERMEN— 


ROYAL NATIONAL MISSION 
TO DEEP SEA FISHERMEN 


104 RNMDSF HOUSE 


43 NOTTINGHAM PLACE, LONDON, W.|I 





Send for Illustrated Magazine or Annual Report 
giving detailed information 








THE 


CANCER 
FUND 


is in no way subsidised or controlled by the 
State, but its benevolent work for thousands of 
Britain’s poorest cancer patients must still go 
on, and this now requires some £100,000 a year 


DONATIONS AND LEGACIES" 
Booklets free on request 


NATIONAL SOCIETY FOR CANCER RELIEF 


President : The Countess Mountbatten of Burma, C.I., G.B.E., D.C.V.O. 
Founder and Chairman: Douglas Macmillan, M.B.E., M.R.I.P.H.H. 


47 VICTORIA STREET, LONDON, S.W.!I 
Tel.: ABBEY 4124 





RELIEF 


WELCOMED 
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PITT & SCOTT 
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TO OR FROM ALL.PARTS OF THE WORLD 
Established 1876 


Executors and Trustees are invited to enquire about our complete service of 
collection, packing, shipment, Insurance, Customs and Exchange Control 


1/3 St. Paul’s Churchyard, London, E.C.4, City 6474 (6 lines) f 


and at Paris, New York, Liverpool, 
Glasgow, etc. 
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moustache and farouche air, has surely seen better days and 
would be more suitably cast for a part in the propaganda 
of societies for the suppression of gaming and wagering. 
And the literary style of the letterpress has reached—let us 
hope—a low-water mark with the reply to Question 17 :— 

“17. Q. How would the draw take place ? 

A. It would be jolly difficult to draw numbers from a 
drum every month, if only because . . . The scientists call 
it electronic random number indicator equipment ! We can 
call it by its initialsK—ERNIE ...” 

For my part I find it “ jolly difficult ” to believe that this 
sort of language appeals to the man on the Clapham omnibus ; 
it is about as genuine as a detective-sergeant in plain clothes. 
As for the poor scientists, my guess is that they concocted this 
polysyllabic mouthful by order so that we could have a good 
laugh at the pompous (but oh, so clever) scientific ways of 
the backroom-boys. One wonders whether the registrar of 
births was consulted. Would not perhaps ARCHIE or 
ERB have been a bigger draw? Never mind—too late to 
think of that now. 

The prospectus says something about guardians but 
nothing, except by implication, about trustees. It is stated in 
para. 5 that “‘ registration will be in the name of one individual 
person only ; it will not be made in the name of a corporate 
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body, a society, club or other association of persons.”’ (In this 
context it may be doubted that trustees are an “ association 
of persons”’ but not seldom they are a corporate body.) 
Paragraph 15 raises a further difficulty, for. on the death of the 
holder, a bond will cease to be eligible for inclusion in thie 
draw held in the following month or in any subsequent month. 
‘“‘The personal representative may obtain at a Savings Bank 
Post Office the appropriate form (SB 4) to claim repayment 
of the bond’’; presumably, therefore, trustees who had 
invested in these bonds in the name of one of their number 
(assuming power to do so in the trust instrument) could not 
recover the money after his death until his will had been 
proved or letters of administration to his estate had been 
taken out. But in view of para. 14, which limits holdings to 
500 bonds, it is to be doubted whether many individual 
trustees will wish to be guinea-pig holders for their trusts ; 
and seemingly a trustee who already holds the maximum of 
500 bonds beneficially will not be eligible for more in a 
fiduciary (as distinct from a guardianship) capacity, or 
vice versa. 

What if these difficulties are surmounted and a prize is 
drawn ? Is it capital or income? That, as the non-commis- 
sioned officers were fond of saying, comes in a later lesson. 
Will somebody please supply the answer ? “ Escrow.” 


REVIEWS 


The Law of Restrictive Trade Practices and Monopolies. 
By R. O. WILBERFORCE, Q.C., ALAN CAMPBELL, M.A., and 
Nei_ P. M. Eves, M.A., of the Inner Temple, Barristers-at- 
Law. Consulting Editor, R. GresHam Cooke, C.B.E., M.P., 
of the Inner Temple, Barrister-at-Law. 1957. London : 
Sweet & Maxwell, Ltd. £4 4s. net. 

This is the first big book to appear on the Restrictive Trade 
Practices Act, 1956. Its comment on that Act and the Monopolies 
Act, 1948, occupies 445 pages of text, and appendices, containing 
the two Acts and the orders and regulations thereunder, summaries 
of the reports the Monopolies Commission has made, and a brief 
account of foreign law on the same subject, occupy a further 
200 pages. 

On the whole, the book is a workmanlike attempt to explain the 
Acts of 1948 and 1956 and to elucidate the difficulties of interpre- 
tation to which they will give rise. The exposition of s. 21 of the 
1956 Act is brilliantly done—it is this section which specifies the 
grounds on which restrictive agreements may be justified before 
the Restrictive Practices Court—and though one may not agree 
with all the conclusions which the authors reach about its applica- 
tion, one must concede that the analysis of the different matters 
which may be pleaded in justification is most useful. The 
section on the tort of conspiracy in its application to trade is also 
well and comprehensively written. 

On the other hand, the authors are often guilty of repetition 
(the whole of Chapter 4, which merely summarises the sections of 
the 1956 Act, could well be omitted), their style sometimes 
verges on prolixity, and on a few occasions points are pursued 
which are of no practical significance at all. Furthermore, the 
book is often hesitant in stating the law where it is perfectly 
clear: for example, on p. 327 a doubt is expressed as to whether 
the Restrictive Practices Court may invalidate agreements 
registered in the special section of the register, when it is clear 
beyond question that it may. The 1956 Act contains enough real 
doubts and uncertainties, and it is no service to the practitioner 
to suggest further ones which do not exist. 

There are a number of specific criticisms which can be made, 
but the following appear most important to the practitioner whose 
immediate concern is with registering agreements which fall 
within the Registration of Restrictive Trading Agreements Order, 
1956. Agreements which are void because ultra vires the 
companies which make them, or for any other reason, are none- 
theless registrable as arrangements; the doubt expressed on 





p. 284 is misleading. If the agreement constituting a trade 
association has to be registered because of s. 6 (7), it is the 
agreement as it stands at the date of registration, incorporating 
any amendments which have been made to it, which must be 
registered (Registration of Restrictive Trading Agreements 
Regulations, 1956, r. 1 (3)) ; the doubt on this point expressed on 
p. 293 is unwarranted. The procedure in the High Court under 
ss. 13, 15 and 18 of the 1956 Act is governed by R.S.C. Ord. 54) 
(added by S.I. 1956 No. 2001) ; p. 324 is incorrect in this respect, 
but no blame attaches to the authors as the new order was made 
after they had completed their work. Finally, the book is wrong 
on p. 317 when it says that a registrable agreement which existed 
on 30th November, 1956, need not be registered if it is varied 
before 28th February, 1957, so as to take it outside s. 6 of the 
1956 Act, or bring it within an exemption given by ss. 7 or 8 ; 
such an agreement, as varied, must be registered (s. 10 (1) and (3)), 
but it is doubtful whether the registrar would seek its invalidation 
by the Restrictive Practices Court even though he is entitled to 
do so. 


Bell’s Sale of Food and Drugs. Thirteenth Edition. By Joun 
A. O’KEEFE, B.Sc. (Econ.), LL.B., of the Middle Temple, 
Barrister-at-Law. 1956. London: Butterworth & Co. 
(Publishers), Ltd., Shaw & Sons, Ltd. £5 10s. net. 


A new edition of this well-known work has become necessary in 
view of the many changes brought about by recent legislation. 
The thirteenth edition, however, is much more than an amended 
copy of the previous one. The book has increased in size from 
529 pages to 902 and the pages are larger in size as well. The 
first 550 pages contain a full treatment of the Food and Drugs 
Act, 1955, and the relevant Regulations and Orders. Part II 
deals with the Merchandise Marks Acts, so far as they affect 
food and drugs, and later Parts with the Sale of Food (Weights 
and Measures) Act, 1926, the Agricultural Produce (Grading 
and Marking) Acts, the Slaughter of Animals Acts, portions of 
the Pharmacy and Medicines Act, 1941, ‘“‘ emergency ”’ orders 
relating to food and miscellaneous statutes affecting the subject. 
The appendices contain certain government circulars, notes on 
the composition, labelling and adulteration of some forty-five 
different foods, and specimen informations for offences. 

There is a vast amount of information in the book. The text 
of the Acts and of most of the statutory instruments is given in 
full, with a detailed commentary stating the decided cases, 
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including some unreported ones. So far as we have checked, the 
commentary refers to the general legal principles applicable, 
e.g., When construing two statutes as one or laying informations, 
etc., as well as to the matters more specifically affecting food and 
its sale. Mr. O’Keefe modestly states in the Preface that 
such merit or accuracy and illumination as the book may possess 
is due, to a considerable extent, to the work of Mr. R. A. 
Robinson, the previous editor and a former holder of the post now 
held by Mr. O’Keefe. So much has been added to the book, and 
so considerable were the changes made by the legislation passed 
and regulations made in 1954 and 1955, however, that it is clear 
that very much of the credit for this edition’s completeness and 
merits is due to the present editor. 

This is a book which will be indispensable to clerks of councils, 
to magistrates’ clerks, and to those solicitors who advise food- 
supplying establishments or appear at all extensively in magis- 
trates’ courts. The law and the practice are set out clearly 
and valuable guidance is given by the notes and extracts from 
government publications. Even comic relief is not lacking; 
the cases on the meaning of “ sausage,’’ which exercised the 
Divisional Court more than once, are discussed and, on p. 859, 
Fisheries Notice No. 23, giving the scientific names for fish and 
the general English equivalents, contains some interesting and 
surprising reading. Who, for example, would guess that the 
general English equivalent of ‘‘ raja brachyura ”’ was “ blonde ”’ ? 
This, however, is a subject to which the pen of Richard Roe 
is obviously far more suited. 

We recommend this book unreservedly. The new edition 
enhances the high reputation which the work already bears. 


Slater’s Mercantile Law. Thirteenth Edition. By Lorp 
CuHorRLEY, M.A., of the Inner Temple, Barrister-at-Law, and 
O. C. Gites, LL.M., of Gray’s Inn, Barrister-at-Law. 1956. 
London : Sir Isaac Pitman and Sons, Ltd. {1 10s. net. 


As the editors announce in their preface, they have begun a 
process of pruning and rewriting this fifty-year-old exposition for 
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business men and commerce students of the main principles of 
the Mercantile Law of England, so as to restore the balance ol 
the book. That such a step should be necessary is itself a tribute 
to the conscientiousness of former editors, who have zealously 
kept the book abreast of statutory and judicial developments. 
The principal revisions concern the general law of contract, 
particularly as to impossibility of performance, limited companies, 
negotiable instruments and carriage. 

To explain to a layman the precise relationship between Foakes 
v. Beer and the Hightrees House case is a.difficult assignment and 
is tackled here with distinction, but it surely should not have been 
said that the Hightrees action was dismissed. There is a valuable 
estimate in the short passage on the Law Reform (Frustrated 
Contracts) Act, 1943, of the effect the existence of the Act might 
have had on some of the earlier frustration cases. 

In short, commercial men and students have here a compre- 
hensive and reliable guide to the legal questions affecting their 
everyday concerns. 


Hanson’s Death Duties. Supplement to Tenth Edition (to 
1st December, 1956). By Henry E. Situ, LL.B. (Lond.), 
Assistant Controller of Death Duties. 1957. London: Sweet 
and Maxwell, Ltd. 8s. 6d. net. 


The tenth edition of ‘‘ Hanson” stated the law as at 
31st March, 1956, and this supplement brings it down to 
31st December, 1956. In addition to comments on the effects 
of the decisions reported in the intervening period, the author, 
himself responsible for the main work, deals fully with the 
estate duty provisions of the Finance Act, 1956—principally 
affecting settled property charged with annuities, relief in respect 
of property compulsorily acquired and the treatment of “‘ pension”’ 
annuities—and with the provisions of the Indian Double Taxation 
Agreement. The book is bound in a cover of rather novel 
material and matches the main volume. 


POINTS IN PRACTICE 





Party Walls—RerpaiR—EFFECT OF DECLARATION IN 
CONVEYANCE 


Q. What is the effect on questions of maintenance and repair 
of party walls and fences of the common declaration in a con- 
veyance that certain walls and fences shall be party walls and 
fences ? In particular, can I make my neighbour pay a propor- 
tion of the cost of re-erecting the party wall or fence between 
us if it collapses in a gale or because he has put undue weight 
upon it and does it make any difference if the declaration goes 
on to provide that ‘‘ the same shall be maintainable accordingly ”’ ? 


A. A declaration made since 1926 that a wall or fence is to be 
a party wall or fence has the effect of severing the structure 
vertically, the owner of each part to have rights of support and 
user over the remainder (Law of Property Act, 1925, s. 38 (1)). 
We would refer you to the explanation in Emmet on Title, 
14th ed., vol. I, p. 444. In the absence of express provision 
neither owner is bound to execute repairs or replacement and so 
cannot be required to contribute to the cost of re-erection (for 
instance in the events specified). See, as an analogy, Leigh v. 
Dickson (1883), 12 Q.B.D. 194, on appeal (1884), 15 O.B.D. 60. 

In our opinion, the effect of stating that a wall or fence “ shall 
be repairable accordingly ’’ is to imply a covenant by each party 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 








to repair his half. It can be argued that there is also implied an 
obligation to contribute a half of the cost of necessary repairs 
to the whole. We are bound to point out, however, that such 
an implication is a matter of some doubt and we draw attention 
to the comment in Emmet that it is safer to insert an express 
covenant. Whether express or implied, any covenant is a 
positive one; the benefit can, therefore, be assigned, but the 
burden does not pass with the land. See, for instance, Emmet, 
pp. 505, 507. 


. 


Mortgage Receipt—FRIENDLY SOcCIETY—ADDITION OF 
DATE TO STATUTORY FORM 


Q. Weare dealing with a conveyancing matter and a discharged 
mortgage to a friendly society comes on to the title. The receipt 
on the mortgage bears no date and on raising a requisition on 
this, the vendor’s solicitors have referred it to the solicitors who 
act for the society in question. The society’s solicitors have 
replied as follows: ‘‘. . . The point you raise is a point which 
has been raised very many times, and the difficulty is that the 
form of receipt set out in the Friendly Societies Act, 1896, does 
not provide for any date, and we have always maintained, and so 
far nobody has ever disputed it, that any addition or alteration 
to a statutory form may invalidate the same, and although we 
have had hundreds of friendly society mortgages we have never 
put a date in any receipt. When anyone has raised this point 
and has been referred to the Act they have always accepted the 
position...” 


A. We know of no authority on the point but we consider that 
a court would hold a receipt valid even if a date were added to 
the statutory form. On the other hand the absence of a date 
is not a defect in the title. Whether or not a date is added an 
instrument not under seal takes effect from the date of execution. 
If the point is material no doubt some extrinsic evidence as 
to that date, e.g., from correspondence, could be produced. 
Compare Halsbury’s Laws of England, 3rd ed., vol. 11, p. 403. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


EAST AFRICA: CRIMINAL LAW: COURT OF 
APPEAL : POWER TO ORDER RETRIAL 


Ross v. R. 


Viscount Simonds, Lord Oaksey, Lord Cohen and Lord Keith of 
Avonholm. 15th Januaty, 1957 


This was an appeal, by special leave, from a judgment of the 
Court of Appeal for Eastern Africa, dated 17th November, 1955, 
quashing the conviction of the appellant, Alfred Granville Ross, 
in the Supreme Court of Kenya on 14th July, 1955, of offences 
against the Income Tax and Excess Profits Tax Ordinances, and 
ordering that he be retried. The main question in this appeal 
was whether the Court of Appeal for Eastern Africa had juris- 
diction to order a retrial in a criminal case. The East African 
Court of Appeal Order in Council, 1950 (S.I. 1950 No. 1968), 
which established the present court, provided by s. 3 that ‘‘ the 
territories to which this Order applies are Aden, Kenya, Seychelles, 
Somaliland, Tanganyika, Uganda and Zanzibar,” and by s. 16 (1) 
that “‘ the court shall have the power, authority and jurisdiction 
vested in the court from which the appeal is brought.” 
Section 18 (1) of the Order in Council empowered the president 
and any two other judges of the court to makes rules of court 
“for regulating the practice and procedure . . . in appeals to 
the court.’’ Pursuant to that power, rules were duly made, 
and r. 41, relating to “‘ first appeals in criminal matters,’’ provided 
that “. . . the court may thereupon confirm, reverse or vary 
the decision of the trial court, or may order a retrial...” 
It was contended for the appellant, inter alia, that the only power 
to make rules of court under s. 18 of the Order in Council was 
for the purpose of “‘ regulating the practice and procedure .. . 
in appeals to the court,’’ and that the conferring of a power to 
direct a retrial in a criminal case was not a matter of practice 
and procedure, and r. 41 was therefore ultra vires so far as it 
purported to confer such a power. 


VISCOUNT SIMONDS, giving their lordships’ reasons for having, 
on 1ith December, 1956, dismissed the appeal, said that the 
Supreme Court of Kenya, from which the instant appeal was 
brought, had, under s. 354 of the Criminal Procedure Code of 
Kenya, power in an appeal from a conviction to reverse the 
finding and sentence and acquit or discharge the accused or order 
him to be tried by a court of competent jurisdiction or commit him 
for trial; a similar power, authority and jurisdiction vested in 
the East African Court of Appeal. It appeared to be a logical 
and consistent scheme that the same power of ordering a retrial 
should be given to the ultimate Court of Appeal as to the court 
from which the appeal was brought. That was what the last 
words of s. 16 (1) of the Order in Council provided. So far as 
the present appeal was concerned, that appeared to be conclusive, 
but it did not seem to their lordships that it would be satisfactory 
to base their decision solely on that ground. With regard to 
the plea that r. 41 was ultra vires, though there was high authority 
for saying that a right of appeal was itself to be regarded not as 
a matter of practice or procedure but as a substantive right, 
yet when the right of appeal had been granted there seemed 
little or no difficulty in regarding the power to order a new trial 
as part of the practice and procedure of the court. Their 
lordships entertained no doubt that in appeals from the courts 
of those territories to which the Order in Council applied, there 
were very good reasons why the power to order a retrial should 
be given, and it appeared to them that it was not only open to 
them but incumbent on them to give to the words “ practice 
and procedure’”’ in their context the wider meaning which 
would bring r. 41 within their scope. For that reason, therefore, 
as well as for the reason under s. 16 (1) of the Order in Council, 
their lordships were of opinion that the court had jurisdiction 
to make the order from which this appeal was brought. Appeal 
dismissed. 

APPEARANCES : John Foster, Q.C., and Mark Littman (Theodore 
Goddard & Co.) ; B. MacKenna, Q.C., J. G. Le Quesne and D. C. 
Kennedy (Charles Russell & Co.). 


[Reported by Cuarves Crayton, Esq., Barrister-at-Law] [2 W.L.R. 307 


Court of Appeal 


CONTRACT: PAYMENT ON ACCOUNT: CHEQUE 
FOR LESS THAN BALANCE CLAIMED WITH WORDS 
“IN FULL AND FINAL SETTLEMENT” ON BACK 
SENT TO CONTRACTORS AND ENDORSED BY THEM 
Neuchatel Asphalte Co., Ltd. v. Barnett 
Denning, Hodson and Morris, L.JJ. 22nd October, 1956 


Appeal on preliminary point of law from Wolverhampton 
county court. 


A company with its head office in London contracted through 
their Birmingham office to do certain work for the defendant at 
a cost of £259. Disputes arose over the way the work had been 
done. The defendant, who had paid £125 on account, continued 
to complain by letter, and when the statement of the balance of 
the account claimed—/134—was sent to him, he wrote to the 
London office, protesting over the failure to deal with his com- 
plaints, and stating: ‘‘I am therefore enclosing my further 
cheque for £75 in respect of this work.’’ On the back of the 
enclosed cheque he typed the words, ‘‘ In full and final settlement 
of account. Signed... Dated. . .’” and sent it to the London 
office without enclosing the statement of account. The secretary 
of the company signed and dated the cheque in the spaces 
provided over the company’s rubber stamp and passed it through 
the company’s account and it was in due course returned to the 
defendant. Meanwhile the defendant’s complaints were referred 
by the London office to the Birmingham office, which offered 
a compromise on the items in dispute and claimed the balance 
outstanding. The defendant relied on the endorsed cheque in 
his possession as constituting a final receipt relieving him from 
all further liability. 


DENNING, L.J., said that the question was: What was the 
proper interpretation of the transaction as it stood on the 
correspondence ? The covering letter sent with the cheque 
plainly imported that the cheque was sent only on account and 
not in full and final settlement. The words on the back of the 
cheque were inconsistent with the main object and intention of 
the transaction as disclosed by all the other circumstances of the 
case, and in the particular circumstances of this case could and 
should be rejected. The appeal should be dismissed. 


Hopson, L.J., concurring, said that there was evidence on 
which the county court judge was entitled to conclude that 
there was no agreement between the parties that the cheque 
for £75 should be accepted in full satisfaction of the much larger 
claim for £134. 


Morris, L.J., delivered a concurring judgment. Appeal 
dismissed. 
APPEARANCES: K. W. Mellor (Henry Hilbery & Son, for 


Thorne, Beckett & Co., Wolverhampton) ; H. J. Garrard (Bischoff 


and Co.). 


{Reported by Miss M. M. Hit, Barrister-at-Law] {1 W.L.R. 356 


APPEAL FROM COUNTY COURT: JUDGE’S NOTE 
INCOMPLETE: AFFIDAVIT FROM _ SOLICITOR : 
JUDGMENT GIVEN IN DEFENDANT’S ACCIDENTAL 
ABSENCE: NEW TRIAL 
Hayman v. Rowlands 
Denning, Hodson and Morris, L.JJ. 20th December, 1956 
Appeal from Windsor County Court. 


A tenant of premises to which the Rent Restrictions Acis 
applied withheld his rent for some months on the ground that the 
premises were out of repair. The landlord started an action for 
possession ; the tenant was informed of the date of the hearing but 
he failed to appear, and judgment for possession against him wis 
given in his absence. On learning of the order against him, the 
tenant paid the full amount of rent due into court and applied for 
a new trial on the ground that he had misread the date of the 
hearing in the notice and wished to be heard. The application 
was refused by the county court judge. On the hearing of the 
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tenant’s appeal to the-Court of Appeal the court was furnished 
with the judge’s notes, which contained only a statement of 
the evidence given before him and no reasons for his decision. 
In the absence of any notes by counsel an application was made 
to the Court of Appeal to receive an affidavit about what happened 
in the county court from a solicitor engaged in the case; and 
the tenant appealed for a new trial. 


DENNING, L.J., said that R.S.C., Ord. 58, r. 11, stated that 
the judge’s note had to be furnished to the Court of Appeal and 
“in default of production of such a note ’”’ the court might hear 
and determine the appeal on any other evidence or statement 
of what had occurred in the county court which appeared to the 
court to be sufficient. Counsel for the landlord had said that as 
there was the judge’s note in this case the court ought not to 
look at any other evidence or statement. His lordship thought 
that that rule applied only when there was a complete and full 
judge’s note. If it was not complete or was only part of a note, 
the court habitually allowed it to be supplemented by the note 
of counsel or by any other means which appeared to the court 
suitable ; and where counsel were not engaged, an affidavit from 
the solicitor concerned could be, and in the present case should be, 
received. The county court judge had refused the tenant’s 
application for a new trial, although he had paid all the rent due 
into court. But the everyday practice in cases under the Rent 
Acts, if a tenant was in arrear, was to make an order for possession 
but to suspend it so long as the current weekly rent and the 
rent in arrear was paid in. If that had been done, it would not 
be right that an order for possession forthwith should be made 
on the ground of non-payment of rent unless there was something 
more in the case of which the court did not know. What then 
was to be done? His lordship had always understood that if 
by some oversight or mistake a party did not appear at the court 
on the day fixed for the hearing and judgment went against him 
but justice could be done by compensating the other side for any 
costs and trouble which he had incurred, a new trial ought to be 
granted—though the party asking for it ought to show some 
defence on the merits. In this case the tenant had a defence 
on the merits, and as he had paid the full amount into court 
and wanted a new trial he ought to have it. The appeal should 
be allowed. 

Hopson, L.J., concurring, said that under Ord. 37, r. 2, of 
the County Court Rules the judge had a discretion, where a 
defendant did not appear at the hearing of a case, to grant him 
a new trial. It had been said that as the county court judge 
here had exercised his discretion the Court of Appeal ought not 
to interfere. But his lordship thought that the course should 
be followed in this case which had been taken in Grimshaw v. 
Dunbar [1953] 1 Q.B. 408, where the court had accepted the 
defendant’s excuse for not having appeared at the hearing, 
because justice demanded that a party accidentally absent 
should be allowed to come and present his case. 

Morris, L.J., concurred. Appeal allowed. 


APPEARANCES: J. G. K. Sheldon (Bower, Cotton and Bower, 
for Wiliam J. Wade, Slough); Christopher French (Charsley 
Leonard & Co., Slough). 


(Reported by Miss M. M. Hit, Barrister-at-Law] [1 W.L.R. 317 


RENT RESTRICTION: DEATH OF TENANT: 
TWO APPLICANTS QUALIFIED TO SUCCEED : 
DOCUMENTARY EVIDENCE OF DECEASED 
TENANT’S PREFERENCE 
Trayfoot v. Lock 
Denning, Romer and Parker, L.JJ. 11th January, 1957 
Appeal from Wandsworth county court. 


At the time of his death, in December, 1955, the statutory 
tenant of a dwelling-house had living with him a son and a 
stepdaughter. Each was qualified to succeed to the tenancy 
and each wanted to doso. In an action by the son for possession 
he put in evidence a document prepared by a solicitor and signed 
by his father, on 11th June, 1955, expressing the wish that the 
son should be given the tenancy. The claims having been 
teferred by the county court judge to the registrar of his court 
as arbitrator, the registrar awarded the tenancy to the step- 
daughter. He stated in his award that he was not satisfied 
that the document purporting to express the wish of the father 
had not been signed ‘“‘ under the suggestion and perhaps pressure 
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of the son.’”’ In fact, there had been no suggestion by anyone 
that the document did not represent the freely expressed desire 
of the father. The county court judge having upheld the award 
of the registrar, the son appealed, contending, infer alia, that 
there was an apparent error on the face of the award and that it 
should be set aside. 


DENNING, L.J., said that the document of 11th June, 1955, 
which had been excluded by the registrar, was a very relevant 
matter for the registrar to consider. When the court had to 
consider under s. 12 (1) (g) of the Rent Restriction Act of 1920 
which member of a family ought to have a tenancy, it must 
consider all the circumstances of the case. Where, as _ here, 
the claims of the son and the stepdaughter were very evenly 
balanced, the decisive factor seemed to his lordship to be the 
deceased tenant’s wishes. Such wishes might not always be 
an overriding consideration, but in this case they were. The 
document was admissible for it was the only way of finding out 
the father’s wishes. In wrongly rejecting it the registrar had 
fallen into error. The award should be set aside and the reference 
revoked. 

Romer, L.J., concurring, said that there was no word in the 
evidence suggesting that the document of June, 1955, was 
procured (as the registrar had put it) ‘“ under the suggestion, 
perhaps pressure, of the plaintiff’’ or that it in any way failed 
to represent the “ freely expressed desire’’ of the deceased 
tenant. The effect of the registrar’s rejection of it was to exclude 
the document wholly as a relevant consideration for the purpose 
for which it was put in. 

ParKER, L.J., concurred. Appeal allowed. 

APPEARANCES: R. A. Gatehouse (S. M. Gibson, Richmond) ; 
D. Sumner (M. A. E. Cresswell). 


[Reported by Miss M. M. Hitt, Barrister-at-Law [1 W.L.R. 351 


Chancery Division 


TRADE UNION: CONSPIRACY TO PREVENT MEMBER 
FROM OBTAINING EMPLOYMENT: INTERNECINE 
QUARREL: WHETHER TRADE DISPUTE 
Huntley v. Thornton and Others 


Harman, J. 20th December, 19506 

Action. 

The plaintiff, a fitter and turner by trade, was employed at 
a shipyard at Hartlepool and was a member of the Amalgamated 
Engineering Union, a duly registered trade union. The district 
was one in which the great majority of the engineering works 
were ‘‘ closed shops.”” On 1st December, 1953, a printed leaflet 
issued by the executive council of the union was served on the 
plaintiff instructing him to stop work for twenty-four hours from 
the morning of the next day in support of’ wage claim. ‘The 
plaintiff, feeling doubtful about the justification for this step, 
announced that he did not intend to abide by the instruction, 
and on 2nd December, 1953, he went to work as usual. In 
consequence the plaintiff was requested to attend the district 
committee of the union on 11th December, 1953, to explain his 
conduct, which had aroused resentment. At this mecting the 
plaintiff took up a truculent attitude towards the members of 
the committee which culminated in abusive language, and walked 
out of the meeting, whereupon the committee passed a resolution 
in his absence that the executive council of the union be recom- 
mended to expel the plaintiff as being “ not a fit and proper 
person to hold membership of the union.”” This resolution was 
forwarded to the executive council, who declined to act upon it, 
despite several requests from the committee. ‘The plaintiff, 
owing to the hostility shown towards him at the shipyard, 
gave notice terminating his employment there and obtained 
work at Bradford, 80 miles away, thus being separated from 
his wife and children and his home, and taking a wage less than 
he had been receiving. After a fortnight he determined to 
return and he came back to Hartlepool on 18th January, 1954, 
to seek work. On 26th January, 1954, the secretary of the 
Hartlepool district committee circulated to all shop stewards 
in the district a letter which contained a resolution of the district 
committee that ‘‘ efforts be made in all factories where we have 
official shop stewards, to ensure that ”’ the plaintiff was “ not 
allowed to start work under any consideration”’ and ending 
“ Trusting that you will inform your labour office to the effect 





172 [Vol. 101} 


that, should they give the plaintiff a job, it is our intention to 
withdraw all labour in protest.’’ On 27th January, 1954, the 
secretary wrote a letter to one, Thornton, the secretary of the 
Teesside district committee of the union, informing him that 
it was believed that the plaintiff was trying to obtain work in 
that district and apprising him of the Hartlepool committee’s 
decision. The plaintiff made several attempts to obtain work 
in Hartlepool but failed. On 3rd February, 1954, however, 
he was engaged at a power station in the Teesside district. On 
that date Thornton had brought the letter from Hartlepool 
before his committee with the result that this body directed 
him to inform the shop stewards that the plaintiff was not 
desirable in that district until he had made his peace with his 
own district committee. In consequence, Thornton directed one, 
Langford, a shop steward at the power station, to oppose the 
plaintiff's employment there and both of them pressed the 
employers to dismiss him. As a result, the plaintiff was paid off 
on 9th February, 1954. Subsequently, the plaintiff endeavoured 
to make peace with the Hartlepool district committee, but his 
efforts were rejected out of hand pursuant to a resolution of the 
committee dated 16th February, 1954. In July, 1954, he was 
informed that he had been expelled by the union for arrears of 
contributions, although in fact the ‘expulsion’? was not 
authorised and was unknown to the executive council. In May, 
1955, after periods of temporary employment, the plaintiff 
obtained work at an Admiralty establishment 15 miles from his 
home where non-union labour was employed. The plaintiff 
brought an action for damages for conspiracy against Thornton 
and Langford and the secretary and members of the Hartlepool 
district committee of the union, and contended (a) that he was 
unlawfully ordered to strike on 2nd December, 1953, and (b) that 
the defendants had since that date conspired to injure him for 
having refused to comply with that direction. Alternatively, 
the plaintiff alleged that the acts of the defendants, apart from 
any element of conspiracy, were in themselves wrongful and 
tortious. The defendants denied the plaintiff’s allegations and, 
in addition, pleaded s. 3 of the Trade Disputes Act, 1906, as a 
defence to the action. 

HARMAN, J., said that the first question to be determined on 
the facts as he had found them was whether there was a con- 
spiracy to injure the plaintiff and who were the parties to it. 
His lordship referred to Crofter Hand Woven Harris Tweed Co., 
Lid. v. Veitch [1942] A.C. 435, and said that it was unnecessary 
to refer to the earlier authorities. In his judgment there was a 
conspiracy on the part of the Hartlepool district committee to 
injure the plantiff, because the acts of these defendants were 
“without justification,’’ to use Lord Cave’s words in Sorrell v. 
Smith [1925] A.C. 700, 711, 712, which were referred to in the 
Crofter case, supra. In view of this finding it was unnecessary 
to consider whether the action of any member of this group 
was, in itself, a tortious act against the plaintiff. His lordship 
then considered the case against the officials of the Teesside 
district, the defendants Thornton and Langford. In his (his 
lordship’s) judgment they were not guilty of conspiracy, for 
although doubtless they acted in concert there was no evidence 
to prove that their predominant motive was to injure the 
plaintiff. He must, therefore, consider their individual acts 
apart from conspiracy. It was undoubtedly through the pressure 
they applied that the plaintiff lost his job at the power station. 
But on the whole he must acquit these two of tortious acts, 
for their actions amounted to no more than informing the 
employers that the continued employment of the plaintiff would 
have untoward results. This they were entitled to do (see 
Hodges v. Webb [1920] 2 Ch. 70, at p. 71). There remained for 
consideration the plea of the Hartlepool district committee 
members that they were protected by the Trade Disputes Act, 
1906. Two questions arose out of this: first, was this a trade 
dispute ; and, secondly, were the actions of the district committee 
done in furtherance of it. On the whole he had come to the 
conclusion that this was not a trade dispute. The defendants 
were not asserting a trade right, for they knew they could not 
procure the plaintiff's expulsion from the union. The dispute, 
if it could be so called, had become an internecine struggle 
between members of the union and no interests of “‘ the trade ”’ 
were involved. It wasa personal matter. Behind these considera- 
tions lay a more fundamental point, namely, whether the 
committee’s actions were ‘‘in furtherance of a trade dispute.” 
In his judgment they were not furthering a trade dispute, but a 
grudge, and the Act did not protect them. Judgment for the 
plaintiff. 
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APPEARANCES: I. J. Lindner, Q.C., and John Arnold (Elwell 
and Binford Hole, for A. N. & S. I. Levinson, West Hartlepool) ; 
F. W. Beney, Q.C., John Thompson, Q.C., and Hugh Trenchard 
(W. H. Thompson). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law]) [1 W.L.R. 321 


Queen’s Bench Division 


CHILD COMMITTED TO CARE OF LOCAL AUTHORITY : 
ORDER TO STATE THAT AUTHORITY’S CONSENT 
OBTAINED 


R. v. Darlington County Borough Juvenile Court; ex parte 
West Hartlepool Corporation 


Lord Goddard, C.J., Cassels and Lynskey, JJ. 
22nd January, 1957 
Application for an order of certiorari. 


The applicants, the West Hartlepool Corporation, applied for 
certiorari to quash an order made by the Darlington Juvenile 
Court on 18th April, 1956, committing Irene Turner, a child, to 
the care of the local authority of West Hartlepool until she 
attained the age of eighteen years. The grounds on which the 
relief was sought was that the juvenile court had no jurisdiction 
to make the order in that the local authority of West Hartlepool 
did not consent to the order as required by s. 76 of the Children 
and Young Persons Act, 1933, as amended by the Children Act, 
1948, s. 5, there being in force at the time of the making of the 
order a supervision order dated 15th February, 1956. 


Lorp GopDarD, C.J., said that the chairman of the Darlington 
justices thought that the West Hartlepool authority had given 
consent to the order of 18th April, but in fact they never had, 
and that was a ground for saying that the justices had no power 
to make the order they did. The matter was clinched because 
the order which they did make was defective on its face because 
it asserted that a supervision order had been made in respect 
of this child and then went on to commit the child to the care 
of the West Hartlepool authority but did not recite in the order, 
as it ought to have done, that the consent of West Hartlepool 
had been obtained. It was necessary that an order of this sort 
should set out on its face sufficient to show that the justices had 
jurisdiction to make the order they did, in the same way that in 
a bastardy order the justices had to set out that the evidence of 
the mother was corroborated in a material respect because they 
only had power to make the order if it had been, and the order 
must show everything that was necessary to give the justices 
jurisdiction. For these reasons the order must go. 

CassELs and Lynskey, JJ., agreed. Order of certiorari. 

APPEARANCES: W. B. Harris (Lewin, Gregory, Mead & Sons, 
for Evic J. Waggott, West Hartlepool). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 363 
‘ 


BASTARDY: “ SINGLE WOMAN”: RIGHT OF 
NATIONAL ASSISTANCE BOARD TO APPLY 
FOR ORDER 


National Assistance Board v. Tugby 
Lord Goddard, C.J., Cassels and Lynskey, JJ. 
23rd January, 1957 ; 
Case stated by Tynemouth justices sitting at North Shields. 


A complaint was preferred by the National Assistance Board 
against the respondent, stating that he was alleged by a certain 
woman to be the father of her child and that assistance had 
been given under Pt. II of the National Assistance Act, 1948, 
by reference to the requirements of the child, and applying under 
s. 44 (2) of the Act for a summons to be served on the respondent 
under s. 3 of the Bastardy Laws Amendment Act, 1872. The 
justices found that the child, of which the respondent was the 
father, was born on Ist July, 1952, the mother being at that 
date a spinster. At the date of the birth of the child the respon- 
dent was married to another woman, but that marriage was 
dissolved on 21st April, 1953, and on 12th September, 1953, 
the respondent married the mother. The respondent and the 
mother separated by mutual consent in March, 1955, and, 
although the marriage was still subsisting, were still living apart. 
The respondent was not maintaining the mother or the child, 
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and assistance had been given as alleged in the complaint. The 
justices were of the opinion that the mother was not a single 
woman within the meaning of the Bastardy Acts and, considering 
themselves bound by a direction given by the court in National 
Assistance Board v. Mitchell [1956] 1 Q.B. 53, dismissed the 
complaint. 


LYNSKEY, J., reading the first judgment, said that in the 
view of the court the justices had rightly decided that the child 
was not legitimated by the subsequent marriage of his parents, 
and also that the wife was not a single woman guoad her husband 
within the meaning of s. 3 of the Bastardy Laws Amendment 
Act, 1872, and she would not therefore be entitled to apply 
for a summons to be served on the respondent under that section. 
In National Assistance Board v. Mitchell, the court held that 
the board’s right to apply for an order under the Act of 1948 
was entirely separate from the mother’s right under the Act 
of 1872; in that case it seemed to have been assumed without 
argument that it would be necessary for the board to prove that 
the mother was a single woman for the purposes of the Bastardy 
Acts before the board could obtain an order under s. 44 (2) of 
the Act of 1948, but the point did not arise directly for argument. 
Having had the point now argued before them, the court took 
the view that upon the true construction of s. 44 (2) the board 
was entitled to an order without proof that the mother was a 
single woman within the meaning of s. 3 of the Act of 1872. 
The case should be remitted to the justices with that opinion. 

CASSELS, J., agreed. 

LorD GoppDarD, C.J., read a concurring judgment in which he 
said that in fairness to the justices he desired to say that he 
recognised that, in National Assistance Board v. Mitchell, both 
he and Ormerod, J., indicated that the magistrates should 
consider whether the mother was a single woman, and the other 
member of the court concurred. That was unnecessary for the 
actual decision of the case and must be regarded as obiter, and, 
the matter having now been fully argued and the question 
falling for direct decision, his lordship was satisfied that those 
dicta were wrong. He regretted that the justices, who naturally 
and properly followed that expression of opinion, were misled. 
Appeal allowed. 

APPEARANCES: Jodger Winn (Solicitor, National Assistance 
Board) ; the respondent did not appear and was not represented. 

{Reported by Miss J. F. Lams, Barrister-at-Law] , (2 W.L.R. 316 


RATING: RELIEF: SOCIAL WELFARE: 
CONVALESCENT HOME OCCUPIED BY 
FRIENDLY SOCIETY 


Trustees of the National Deposit Friendly Society v. 
Skegness Urban District Council 
Lord Goddard, C.J., Cassels and Lynskey, JJ. 
24th January, 1957 

Case stated by Lincoln, Parts of Lindsey, Quarter Sessions. 

A society registered under the Friendly Societies Acts claimed 
to be entitled to the benefit of the rating relief provided by 
s. 8 (2) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, in respect of a convalescent home and premises 
occupied by the society on the ground that it was a hereditament 
“occupied for the purposes of an organisation . . . which is iot 
established or conducted for profit and whose main objects are 
charitable or otherwise concerned with the advancement of . . . 
social welfare ’’’ within the meaning of s. 8 (1) (a). According 
to its rules, the main objects of the society were “ to provide 
by voluntary contributions and deposits of the members,”’ inter 
alia, relief during sickness, medical benefit, convalescent home 
benefit, and insuring money to be paid on the death of a member 
for members in the deposit and alternative benefit sections, and, 
for members in the assurance section, whole of life assurance 
payable at the death of a member, life endowment assurance, 
endowment assurance (payable to a member at the end of a term 
of years) and annuities in old age. The income of the society 
was devoted to the payment of interest on the deposit accounts 
of members, the maintenance of sufficient funds to provide on 
an actuarial basis for the benefits to which the members were 
entitled in accordance with the rules, and the payment of the 
expenses of management. No member received any dividend or 
share of income other than interest at 2$ per cent. on moneys 
standing to the credit of his deposit account and such sickness 
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or other benefits as were provided by the rules. Under the 
rules governing the admission of members the committee of 
management, who could require a medical examination, might at 
their discretion admit persons of either sex as benefit members 
who satisfied the committee regarding ‘‘ age, health, character 
and occupation” and a candidate was required to be “ in good 
health, of sound constitution, with no hereditary family complaint 
and shall not be following an occupation considered by the 
committee . . . to be risky or injurious to health.’’ There were 
also a number of rules and tables of premiums relating to 
assurance. The convalescent home in question was open without 
charge to members of the society whose subscriptions were not 
more than four months in arrear. Quarter sessions was of the 
opinion that the society was an organisation which was not 
established or conducted for profit but that, being concerned 
only with the provision of benefits for its own members, the 
society was not concerned with the advancement of social welfare 
within the meaning of s. 8, and the society appealed. 

Lorp GopparD, C.]J., said that it was remarkable, if Parliament 
had intended that societies carrying on the activities which this 
and kindred societies did should have special treatment with 
regard to rates, that it did not so provide in plain terms, as in 
some of the taxing statutes. The Act did make special provisions 
for certain organisations, but, looking at the rules and activities 
of the appellant society, it could not be said that its main object 
was social welfare. Its main object was to carry on an insurance 
business. It was not a body which anybody could join, for 
members could only be accepted if they fell within the rules and 
the society chose to accept them. Whereas the national and 
health insurance schemes set up under the National Health 
Service and National Insurance Acts of 1946, which applied to 
every man and woman in the country, were no doubt a social 
service, the ordinary life insurance or accident and_ sickness 
insurance which a person took out with a company or institution 
was not. Assuming that the society was non-profit making, its 
main object was to carry on an insurance business and to pay 
insurance benefits to those people who became entitled to them 
by reason of their not only having been made members, but by 
their having paid for those benefits, and therefore it was not 
entitled to the benefit of s. 8. 

CASSELS, J., agreed. 

LYNSKEY, J., agreeing, said that having regard to their context 
in s. 8 (1) (a) some eleemosynary effect must be given to the 
words “ social welfare.’’ Appeal dismissed. 

APPEARANCES: Percy Lamb, QO.C., and J. P. Widgery (Woolley, 
Tyler & Bury); Sir Arthur Comyns Carr, Q.C., C. EF. Scholefield 
and J. D. James (Wrentmore & Sons, for Clerk, Skegness Urban 
District Council). 

[Reported by Miss J. F. Lams, Barrister-at-Law) [2 W.L.R. 322 
CRIMINAL LAW: BREACH OF PROBATION ORDER : 
NEW PROBATION ORDER MADE WHILE FORMER 
ORDER NOT DISCHARGED 


R. v. Havant Justices ; ex parte Jacobs 


Lord Goddard, C.J., Cassels and Lynskey, J J. 
30th January, 1957 

Application for order of certiorari. 

A girl of twenty appeared before a magistrates’ court for having 
failed to comply with a condition in a two-year probation order 
made five months previously by another court. The justices, 
under s. 6 (3) (a) of the Criminal Justice Act, 1948, made a fresh 
probation order putting her on probation for a further period of 
three years. The girl applied for an order of certiorari to quash 
the justices’ order on the ground that they had no power to make it 
as (a) the previous order had not been discharged, and (b) the 
effect of the new order would be to extend the period of probation 
for the girl’s original offence to more than three years, contrary 
tos. 3 (1) of the Act. Bys. 6 (3) of the Criminal Justice Act, 1948, 
a court before whom a probationer is brought for failure to comply 
with an existing probation order “‘ may without prejudice to the 
continuance of the probation order, impose on him a fine not 
exceeding £10 or, .. . make an order requiring him to attend at an 
attendance centre, or may—(a) if the probation order was made 
by a court of summary jurisdiction, deal with the probationer, 
for the offence in respect of which the probation order was made, 
in any manner in which the court could deal with him if it had 
just convicted him of that offence...” 
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Lorp GopparD, C.J., reading the judgment of the court, said 
that the court had been told that the question raised on this 
motion had caused justices and their clerks some doubt. In the 
opinion of the court the justices acting under s. 6 (3) (a) of the 
Act of 1948 were enabled to make the probation order which they 
made. They could not discharge the original probation order ; 
that could only be done by the court which made it, on application 
by the probation officer or the probationer, and no such applica- 
tion had been made. Where the justices acting under para. (a) 
decided to deal with the probationer in any manner in which they 
could have dealt with him if they had just convicted him of the 
offence charged, they were not required to have regard to the fact 
that a previous probation order was in existence, except in so far 
as they had to find out whether there had been a breach of that 
order. If the court was of opinion that it was expedient to make 
a probation order instead of using the power they had to send the 
offender to prison or to Borstal, there was no reason why they 
should not make a probation order for not more than three years. 
That order would control the probationer and the former order, 
though not formally discharged, would be ineffective. The 
proviso to para. 3 of Sched. I to the Act (as to not extending a 
probation order beyond three years) did not apply to this justices’ 
order. The justices had power to make the order they did and the 
application for certiorari failed. Application dismissed. 

APPEARANCES: Ingram Poole and A. R. Tyrrell (Barnes and 
Butler, for J. W. Miller & Son, Poole); D. A. Grant (Theodore 
Goddard & Co., for G. Andrew Wheatley, Winchester). 


[Reported by Miss M. M. Hr, Barrister-at-Law] [1 W.L.R. 365 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES: APPEAL: 
SERVICE OF DOCUMENTS ON MINORS 


Levy v. Levy 
Lord Merriman, P., and Collingwood, J. 16th January, 1957 


Appeal from an order of a metropolitan magistrate dismissing 
a wife’s summons alleging desertion. 

It appeared at the hearing of the appeal that both parties 
were infants and that the documents relating to the appeal had 
not been served upon the father or guardian of the respondent 
husband as required (unless otherwise directed) by r. 64 (3) of 
the Matrimonial Causes Rules, 1950, but upon the husband himself. 
The husband, however, gave evidence on oath at the hearing of 
the appeal that he had been served with the documents and that 
his father had applied for and obtained a civil aid certificate on 
his behalf. That certificate was expressed to be “‘ to defend 
(through his father and next friend, David Levy) an appeal to 
the Divisional Court.” 


COLLINGWOOD, J., referred in the course of his judgment to 
Gore-Booth v. Gore-Booth [1954] P. 1 and to Stanga v. Stanga 
[1954] P. 10, and emphasised that the mandatory nature of 
r. 64 was equally applicable to appeals to the Divisional Court. 
His lordship added, however, that the circumstances were such 
as to justify the court in acquiescing in the request made on behalf 
of the husband that the service upon the husband be deemed 
good service. 

Lorp MERRIMAN, P., concurred. 
with. 

APPEARANCES: Jack Sarch (W.G. R. Saunders); A. F. Waley 
(Sampson & Co.). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 369 


Further service dispensed 


Court of Criminal Appeal 
PRACTICE NOTE 


CRIMINAL LAW: PRACTICE: 
JURY: NEW FORM OF OATH 
Lord Goddard, C.J., Cassels and Lynskey, JJ. 
21st January, 1957 

Lorp Gopparp, C.J., made the following pronouncement : 
We wish to call the attention of courts of quarter sessions to a 
new form of jury oath now in use at the Central Criminal Court 
and which will probably soon be used on all the circuits. 
Experience at the Central Criminal Court, where so many jurors 
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have to be sworn during the year and, indeed, at other courts, 
has shown that jurors frequently find a difficulty in reading aloud 
the present form of oath, probably mainly due to the juxtaposition 
of the words “ will well” in the phrase “ will well and truly 
try.” There is no statutory form of oath and any formula may 
be used which sufficiently prescribes the obligation imposed. 
The judges have approved the revised form, which was suggested 
by the Recorder of London and which has been found to remove 
any difficulty. It is: ‘‘ I swear by Almighty God that I will 
faithfully try the several issues joined between Our Sovereign 
Lady the Queen and the prisoner at the bar and give a true 
verdict according to the evidence.’’ While we have no power 
to direct quarter sessions to adopt this form, we commend it 
to their consideration as uniformity in these matters is desirable. 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 355 


Courts-Martial Appeal Court 


MILITARY LAW: COURT-MARTIAL: STATUS OF 
JUDGE-ADVOCATE 


R. v. Linzee 
R. v. O’Driscoll 
Lord Goddard, C.J., Hilbery and Ormerod, JJ. 
29th November, 1956 
Appeals against convictions. 


Two army officers were convicted by a general court-martial 
at Nicosia, Cyprus. The charges included one of conspiracy by 
both officers to pervert the course of public justice. After 
the court-martial had retired to consider their findings, the 
president sent for the convening officers’ representative, the 
Deputy Assistant Adjutant-General, and interviewed him. The 
court-martial convicted both officers on the charge of conspiracy 
and the confirming officer confirmed the finding of guilty against 
both officers on that charge. The officers appealed on the 
grounds, inter alia, (1) that the procedure by which the 
D.A.A.G. was in communication with the court-martial after 
it had retired to consider its findings was wholly irregular and 
contrary to the well-established principles that a court which 
has retired to consider its findings must do so in private and 
without consultation with anyone and must not adjourn until it 
had reached a finding and that a court-martial should be enclosed 
and should be in the same position as a jury which has retired 
to consider its verdict ; and (2) that on the charge of conspiracy 
the warning given by the judge-advocate as to corroboration 
had not been sufficient, since the witnesses on that charge were 
all co-conspirators and the judge-advocate should have advised 
the court-martial that it should not convict on the uncorroborated 
evidence of accomplices. 


Lorp GopparbD, C.J., said that on the count of conspiracy the 
judge-advocate had more than once warned the court-martial of 
the danger that there might be of acting on uncorroborated 
evidence, because it was uncorroborated. No one could say that 
he did not sum up fairly, The position of the judge-advocate was 
certainly not that of a judge. He had not the authority over a 
court-martial which a judge had in a court; and his lordship 
would not expect a judge-advocate to address a court-martial in 
the same way in which a judge might at times address or direct a 
jury. The judge-advocate’s duty was to advise the court-martial 
on questions of law; the court had been told that by an amend- 
ment which would come into force in January, 1957, he himself 
would rule on questions of law ; but he would still have to sum up 
the facts. Ifa judge once 'eft a case to a jury, as he must do if 
he thought that there was any evidence to go to the jury, and the 
jury chose to convict, they had the right to do it. His lordship 
could not imagine a judge-advocate directing a court-martial 
to acquit; but a judge could sometimes say to a jury: “I 
think you ought to acquit.”’ A judge directed to acquit if 
there was no evidence ; and so would a judge-advocate. But il 
there were evidence he could do no more than tender advice to the 
court-martial. It was said in this case that the judge-advocate 
had not advised them strongly enough; but his lordship would 
not expect a judge-advocate to address the court-martial in the 
same way as a judge exercising his discretion would direct a 
jury. It had not even been faintly suggested that there was 
not evidence on which the court-martial could find this con- 
spiracy, and it was impossible for the court to interfere. On 
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the point that after.the court-martial had retired in’ closed 
court the Deputy Assistant Adjutant-General had been in com- 
munication with them, his lordship did not think that the position 
of the court-martial was analogous to that of a jury, and there 
was no true analogy between a court-martial, a jury, or a bench 
of magistrates. A court-martial was a court which was sui 
generis. It was a peculiar court of itself, but certainly not a 
court in which the old common-law rule of jury closure and jury 
retirement would be applied unless there was statutory force to 
compel one to do so. Though they must consider their verdict in 
private and without anybody being called in unless the rules of 
procedure enabled them to do it, their position was not like that 
of a jury, and if they separated before making their finding that 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bill received the Royal Assent on 7th February : 


Ghana Independence. 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Kead First Time : 

Dentists Bill {H.L. 

To consolidate the enactments relating to dentists and other 
dental workers with such corrections and improvements as may 
be authorised under the Consolidation of Enactments (Procedure) 
Act, 1949. 

Homicide Bill [H.C. 


[5th February. 


[7th February. 


Read Second Time : 


Commonwealth Settlement Bill [H.C. [7th February. 


Hastings Tramways Bill [H.L. [5th February. 
Housing Bill [H.C. [7th February. 


Transport (Railway Finances) Bill [H.C.) [7th February. 


Read Third Time 
Public Trustee (Fees) Bill [H.L. [5th February. 


In Committee : 
Cinematograph Films Bill [H.L. [5th February. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Kead First Time : 
Consolidated Fund Bill {H.C. | 
To apply a sum out of the Consolidated Fund to the service of 
the year ending on the thirty-first day of March, one thousand 
nine hundred and _ fifty-seven. 


National Assistance Act, 1948 (Amendment) Bill [H.C.| 
{oth February. 


[oth February. 


To amend section thirty-one of the National Assistance Act, 
1948, and to empower local authorities to provide meals and 
domiciliary and other facilities for old people ; and for purposes 
connected therewith, 


Kead Second Time : 
Rating and Valuation Bill | H.C. } [7th February. 


B. QUESTIONS 

MENTAL DEFICIENCY AND Lunacy Acts (CERTIFICATION) 

Asked what facilities were available under the regulations to a 
person who was certified and detained in a mental institution 
under the Mental Deficiency and Lunacy Acts to challenge the 
validity of certification, bearing in mind that the reasons for 
certification were not divulged either to the patient or to his 
relatives, Mr. Vosper said that such a patient might communicate 
With relatives or friends or with certain specified persons and 
authorities who were specifically mentioned in the lunacy and 
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would not disqualify or nullify all their further proceedings. .\ 
note before the court showed that the D.A.A.G. had been called 
in simply on the question whether the court-martial had to giv 
their decision that night or whether it was proper for them to 
adjourn over the week-end. The judge-advocate found that 
that was going on and sent a message by the D.A.A.G. to the 
president to say that that was improper. The court could not 
say on anything in that note that they would be obliged to quash 
the conviction. Appeals dismissed. 

APPEARANCES: D. A. Lloyd, Julian Byng and Peter Lewis 
(Lomer and Wheater) ; E. Garth Moore (Registrar of the Courts 
Martial Appeal Court ; Director of Army Legal Services). 

{Reported by Miss M. M Hutt, Barrister-at-Law] [1 W.L.R. 312 


AND WHITEHALL 


mental deficiency legislation. If the patient or a relative or friend 
so wished they could seek legal advice for the purpose, but they 
could not be informed of the medical reasons for certification 

[4th February. 


CERTIFIED PATIENTS (PROPERTY) 

Asked how soon after the admission of a certified patient 
to a mental institution and by what procedure the Court of 
Protection was informed, with a view to the management and 
administration of a patient’s affairs, the ATTORNEY-GENERAI 
said that no procedure was prescribed. Inquiries were made as 
soon as the Court of Protection was notified by the Board of 
Control or a relative or other person that a certified person had 
or might have property in need of administration and the court 
appointed a receiver if those inquiries showed that the appoint- 
ment would be in the patient’s interest. [4th February. 


ADVERTISEMENT REGULATIONS (APPEALS) 


Mr. Brooke gave the following statistics with regard to appeals 
dealt with during 1956 under the Control of Advertisement 
Regulations, 1948 :— 


Number dealt with 
by correspondence(a 


Total Number dealt with 
number by hearing 

of appeals 
decided 


Type of advertisement 


Dismissed Allowed | Dismissed Allowed 


Posters a - sii 1,361 | 46 9 1,053 253 
Public Information Panels... | + 268 3 2 144 119 
Trade Signs(b) i g 419 13 12 234 160 
(67) (3) (2) (31) $1) 

TOTALS | 2,048 | 85 1,903 


NotEs : 
(a) Including cases in which the site was visited by aft officer of the de partment 
accompanied by representatives of both parties to the appeal. 
(6) The figures shown in brackets relate to appeals regarding direction signs not on 
the traders’ premises. 
[oth February. 


RETIREMENT ANNUITY RELIEF 4 


Mr. Powe Lt said that it was hoped that all adjustments in 
income tax arising out of premiums paid during 1956 in respect 
of annuities under the provisions of the Finance Act, 19506, 
would have been made before the second instalment of tax for 


1956-57 fell due on Ist July, 1957. [7th February. 


STATUTORY INSTRUMENTS 


Act of Sederunt (Applications to the Court of Session unde 
Part I of the Restrictive Trade Practices Act, 1956, Kules), 
1957. (S.I. 1957 No. 147 (S. 6).) 5d. 

Banbury Corporation Water Order, 19506. 
5d. 

Control of Goods (Import Certificates) (Amendment) Order, 
1957. (S.1. 1957 No. 142.) 5d. 

Increase of Pensions (Extension) Kegulations, 1957. (5.1 
1957 No. 160.) 5d. 

London Traffic (Prescribed Routes) (Holborn) Regulations, 1957. 
(S.1. 1957 No. 126.) 

Matlock Water Order, 1957. (S.1. 1957 No. 115.) 5d. 

Retention of Cables and Main Under Highways (Oxfordshire) 
(No. 2) Order, 1957. (S.1. 1957 No. 134.) 5d. 


(S.I. 1956 No. 2123.) 
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Shotwick Frodsham —-Warrington Trunk Road (Walton 
Superior Diversion) Order, 1957. (S.1. 1957 No. 141.) 5d. 
Staffordshire Potteries Water Board Order, 1957. (S.1. 1957 


No. 122.) 5d. 
Stopping up of Highways (Berkshire) (No. 2) 
(S.I. 1957 No. 135.) 5d. 


Order, 1957. 


Stopping up of Highways (Cornwall) (No. 1) Order, 1957. (5.1. 
1957 No. 136.) 5d. 

Stopping up of Highways (Lancashire) (No. 2) Order, 1957. 
(S.1. 1957 No. 137.) 5d. 

Stopping up of Highways (Lancashire) (No. 3) Order, 1957. 
(S.I. 1957 No. 138.) 5d. 

Stopping up of Highways (Lancashire) (No. 4) Order, 1957. 
(S.I. 1957 No. 139.) 5d. 

Stopping up of Highways (London) (No. 10) Order, 1957. 
(S.1. 1957 No. 148.) 5d. 

Stopping up of Highways (London) (No. 11) Order, 1957. 
(S.I. 1957 No. 151.) 5d. 

Stopping up of Highways (London) (No. 12) Order, 1957. 
(S.1. 1957 No. 152.) 5d. 

Stopping up of Highways (London) (No. 13) Order, 1957. 


(S.1. 1957 No. 153.) 5d. 


NOTES AND 


Honours and Appointments 

The Queen has conferred the honour of knighthood 
Mr. Justice HINCHCLIFFE. 

Mr. GEOFFREY DE Paiva VEALE, Q.C., and Mr. GroRGE 
STANLEY WALLER, Q.C., have been appointed Attorney-General 
and Solicitor-General of the County Palatine of Durham, 
respectively. 


upon 


Mr. Roy MickeLt Witson, Q.C., has been appointed Kecorder 
of the Borough of Croydon. 


Mr. A. G. C. WILLIAMS, assistant solicitor to Wiltshire Corpora- 
tion, has been appointed deputy town clerk and deputy Clerk 
of the Peace for Burton-upon-Trent. 


Miscellaneous 
LAND REGISTRY NOTICE 
THE REGISTRATION OF TITLE (KENT) ORDER, 1955 
(S.1. 1955 No. 956) 

The Chief Land Registrar gives notice that compulsory registra- 
tion of title on sale will begin on Ist March, 1957, in the following 
parts of the County of Kent: The municipal boroughs of 
Chatham, Gillingham and Gravesend; the City of Rochester ; 
the urban districts of Swanscombe and Northfleet ; and the rural 
district of Strood. In these areas conveyances on sale of freehold 
land, leases for not less than forty years and assignments on 
sale of leasehold land having not less than forty years to run 
made on or after Ist March, 1957, must be registered within two 
months from the date of the particular instrument. Maps 
showing the boundaries of these areas have been deposited for 
inspection at the offices of the under-mentioned local law 
societies : Bromley & District Law Society, 18 St. Mary’s Avenue, 
Shortlands, Bromley, Kent ; Gravesend & District Law Society, 
77. New Road, Gravesend; Isle of Thanet Law Society, 
28 Cavendish Street, Ramsgate; Kent Law Society, 42 Earl 
Street, Maidstone ; Tunbridge Wells, Tonbridge & District Law 
Society, 11 Church Road, Tunbridge Wells; and Rochester, 
Chatham & Gillingham Law Society, 18 Star Hill, Rochester. 
When a reference to a deposited map _ proves inconclusive 
H.M. Land Registry may be consulted either by writing or by 
telephone (HOLborn 3488 Extension 130). 


THE LAW REFORM COMMITTEE 
Mr. Justice Devlin has resigned from the Law Reform Com- 
mittee and the Lord Chancellor has appointed Mr. Justice Pearce, 
Mr. Justice Donovan, Mr. J. G. Foster, Q.C., M.P., and Mr. R. J. 
Parker to be members of the committee. 
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Stopping up of Highways (Northamptonshire) (No. 1) Order, 
1957. (S.I. 1957 No. 149.) 5d. 

Stopping up of Highways (Nottinghamshire) (No. 2) Order, 1957. 
(S.1. 1957 No. 154.) 5d. 

Stopping up of Highways (I’lymouth) 
(S.I1. 1957 No. 155.) 5d. 

Stopping up of Highways (West Riding of Yorkshire) (No. 5) 


(No. 1) Order, 1957. 


Order, 1957. (S.1. 1957 No. 117.) 5d. 
Stopping up of Highways (Wiltshire) (No. 1) Order, 1957. 


(S.I. 1957 No. 140.) 5d. 
Suffolk (East and West) County Agricultural Executive Com- 


mittee (Combination of Counties) Order, 1957. (S.I. 1957 
No. 133.) 5d. 
Tees Valley Water (Broken Scar) (Variation) Order, 1957. 


(S.1. 1957 No. 144.) 

Wages Regulation (Dressmaking and Women’s Light Clothing 

(England and Wales)) Order, 1957. (S.1. 1957 No. 132.) 8d. 
West Kent (Prevention of Pollution) (Repeal of Enactments) 

Order, 1957. (S.1. 1957 No. 143.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post [ree. | 


NEWS 


LEGAL AID HANDBOOK 


A revised edition of the Legal Aid Handbook, published by 
Her Majesty’s Stationery Office, may be obtained from the 
27th February, 1957, at any branch of Her Majesty’s Stationery 
Office or through any bookseller, price 7s. 6d. 

It is six years since the Legal Aid and Advice Act came into 
force, when the first edition of this book was published. During 
this time there have been a number of amendments to the 
Legal Aid (General) Regulations, 1950, and the Legal Aid Scheme, 
1950, and both the regulations and the scheme are published in 
this edition incorporating all these amendments. 

Certain additional matter appears in the new edition including 
Notes for Guidance to Local and Area Committees and state- 
ments relating to the Legal Aid and Advice Act which have 
been published in the Law Society’s Gazette from the date the 
Act came into force. 


THE SOLICITORS ACTS, 1932 TO 1941 


On 31st January, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon STANLEY Morris, LESLIE JOSEPH 
BIDDLE and WILLIAM GEORGE BUSHILL-MATTHEWS, of Neville 
House, Waterloo Street, Birmingham, 2, jointly and severally 
a penalty of £250 to be forfeit to Her Majesty and that they 
jointly and severally do pay to the complainant his costs of and 
incidental to the application and inquiry. 


On 31st January, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of AUBREY BoutTwoop, formerly of No. 10 Spencer 
Street, St. Albans, Herts, and now or recently confined in H.M. 
Prison, Wormwood Scrubs, be struck off the Roll of Solicitors of 
the Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 
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